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[Received F.C.C. Oct. 9, 1959] 


COTTONE AND SCHEINER 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


October 8, 1959 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D.C. 


Dear Miss Morris: 
Enclosed herewith is the Amendment of the application of Middle- 
sex Broadcasting Corp. (File No. BP-8027) for a construction permit 
to modify the facilities of Radio Statio WTAO, Cambridge, Massachusetts, 
which substitutes Harvey Radio Laboratories, Inc., Assignee of WTAO, 
pursuant to Commission authorization, as the applicant. 
In the event that there are any questions with respect to the en- 
closed Amendment, please communicate with this office. 
Very truly yours, 
COTTONE & SCHEINER 


Arthur Scheiner 


AS:MO 
ENCLOSURES 
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AMENDMENT OF APPLICATION 
The application of Middlesex Broadcasting Corporation (File No. 
BP-8027) for a construction permit to modify the facilities of Radio 
Station WTAO, Cambridge, Massachusetts, to specify 720 kc with power 


[166] 
2 
of 5 kw, Limited - WGN, is hereby amended to substitute Harvey Radio 
Laboratories, Inc., Assignee of WTAO, pursuant to Commission author- 
ization, as the applicant. 
HARVEY RADIO LABORATORIES, INC. 
By /s/ Frank Lyman 
Frank Lyman, Jr. 
President 
Subscribed and sworn to before me this 5th day of October 1959. 


/s/ Louis J. Francis 
Notary Public 


My commission expires Nov. 13, 1965 
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[Received F.C.C. Oct. 22, 1959] 
Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 


HARVEY RADIO LABORATORIES, INC. 
(WTAO), Cambridge, Mass. 


) 
File No. BP-8027 
) 

For Construction Permit to change ) 
frequency from 740 kc to 720 ke and ) 
to increase power from 1 kw to 5 kw, ) 
Daytime ) 
In re 
) 

) 


Amendment of Section 1.351 of the 
Commission's Rules and Regulations 


PETITION TO VACATE COMMISSION'S ORDER OF 
SEPTEMBER 18, 1959, FOR RETENTION OF FILE 
NUMBER, AND FOR IMMEDIATE ACTION ON 
PETITIONER'S APPLICATION. 


1. Petitioner, Harvey Radio Laboratories, Inc., is the successor 


in interest of Middlesex Broadcasting Corporation,2/ the former 
licensee of Radio Station WTAO, Cambridge, Massachusetts, and appli- 
cant for construction permit to change that station's frequency from 
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740 kc, 250 watts, daytime only, to 720 kc, 5kw, daytime only. Petitioner 
respectfully requests that the Commission 


7 oe : : : 

i Petitioner and Middlesex have at all times since the date| of the 
original filing of the Middlesex application (March 12, 1951)/been under 
common control. Until recently, the common stock of Middlesex was 
owned 74% by Frank Lyman, Jr., and 26% by Petitioner. Petitioner's 
stock is owned 84.4% by Frank Lyman, Jr., 15.2% by Mr. Lyman and 
his wife as joint tenants by the Entirety, and 0.4% by Mr. Lyman's wife, 
and all of the preferred stock in Petitioner has been and is owned by 
Mr. Lyman's mother. On August 24, 1959, the Commission granted an 
application for assignment to Petitioner of the licenses held/by Middle- 
sex, including the license for Station WTAO, which assignment had been 
requested in order to improve the station's financial situation and to 
achieve more efficient operation by providing for greater corporate 
simplicity. (File No. BAL-3593 and FCC Public Notice of September 1, 
1959, Report No. 3415, Mimeo 77628). In view of the secur! of the 
interests of Petitioner and Middlesex during the periods with which this 
Petition is concerned, and for convenience of reference, the;word 
"Petitioner" will be used herein throughout to refer to Middlesex as 
well as Harvey Radio Laboratories, Inc. 


[168] 
(a) vacate its Order of September 18, 1959, amending its rules so as to 


impose a new "freeze" with respect to its application and that such 
action be taken by the Commission prior to the effective date of said 
amendment; and (b) promptly thereafter process and act on Petitioner's 
application in accordance with the procedures prescribed in)Section 309 
of the Communication's Act. In support of these requests, it is respect- 


fully shown as follows: 

History of Petitioner's Application 

2. Radio Station WTAO, Cambridge, Massachusetts, has been in 

operation since January 1948 on 740kc, a Canadian Class I-A frequency, 
with power of 250 watts, daytime only. Station WTAO has been, and is 
today, the only local AM broadcast outlet in Cambridge, a city having a 
population of 120,740. Shortly after the inception of the Station's oper- 
ation, Petitioner undertook engineering studies with a view to improving 
the Station's authorized facilities in order that it could better serve the 
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4 
public interest. Petitioner originally filed its application on March 12, 
1951 requesting an increase in power to 1 kw on the same frequency. 
The application was accepted for filing by the Commission on March 21, 
1951 (FCC Report No. 4043). 

3. There was submitted with Petitioner's application an Engineer~- 
ing Report which showed that the proposed operation complied in all re- 
spects with the Commission's Rules and engineering standards, including 
the provisions of Section 3.25(c) of the Rules relating to the maximum 
permissible field intensity which could be delivered to the Canadian 
border. Accordingly, it was anticipated that the Commission would take 
action on the application within a reasonable period of time. 

4. On January 17, 1952, the Commission advised Petitioner by 
letter that the proposed operation would result in a field intensity in 


excess 
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of 5 microvolts per meter at the Canadian border and that in view of 


this claimed excessive signal at the Canadian border, action would be 
withheld on the seo baticetion =! On December 9, 1955, pursuant to Section 
309 of the Communications Act, the Commission advised Petitioner that 
its application involved mutual interference problems with other United 
States applications for the frequency 740kc and the frequency 730kc. 

The Commission again stated that no final action would be taken on this 
application until ratification and entry into force of the new North 
American Regional Broadcast Agreement. (NARBA)’ On May 29, 1956, 
following replies by Petitioner and the other applicants to the Commis- 
sion's letter of December 9, 1955, the Commission designated for hear- 
ing the application of Petitioner together with the other applications for 
140kc and 730ke (Docket No. 11720 etal.) However, in its Order of 
Designation, the Commission reiterated that no final action could be 
taken on the application of Petitioner prior to ratification and entry into 
force of the new NARBA. Further, the Commission stated that in the 
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5 
event the application of Petitioner should receive "favorable action in 
the hearing. . . it will be returned to the pending file until the new agree- 
ment becomes effective." 
5. In view of the Commission's Order of Designation, Petitioner 
recognized that the prosecution of its request for increased power on its 
existing frequency in those proceedings would be costly and a fruitless 
waste of 


/ ae : 

. On October 25, 1951, the Commission had adopted an Order, without 
prior rule making proceedings, to the effect that action woul be with- 
held on certain applications found to be inconsistent with the provisions 
of the new North American Regional Broadcast Agreement, which was 
then and still is pending before the Senate for ratification. 


3/ This agreement has never been ratified. 
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money, since even if it prevailed over the other applicants, its applica- 
tion would be re-frozen. Accordingly, on September 11, 1956, Petitioner 
amended its application to specify the Class I-A frequency 760kc with 
lkw power since this appeared to be the only frequency to which Peti- 
tioner could feasibly amend without encountering the problem of objec- 
tionable interference with other stations or applications. In its Motion 
to amend its application, Petitioner pointed out that the grant of its 
amendment would remove its application from the proceedings in Docket 
No. 11720 et al and would therefore make possible a grant of|one of the 
other applications. Although it was recognized that the Commission 
would not process Petitioner's amended application because of the pro- 
visions of the existing long standing freeze order (then Footnote 10(b) of 
Section 1.371 of the Commission's rules) withholding all action on day- 
time applications on U. S. clear channel frequencies pending |action in 
Docket No. 8333 (Daytime Skywave proceeding), it was then hoped that 
since the freeze had lasted so long, it would be lifted in the reasonably 


near future. 
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6 
6. On January 28, 1958, Petitioner's application was again 

amended to change the requested assignment to the Class I-A frequency, 
720kc, operating with a power of Skw during the daytime and until the 
time of sunset at Chicago, the location of Station WGN. This latter 
feature made the application one for "limited time" operation. The 
reason for such amendment was that it had been found, upon a more 
recent engineering study, that the frequency 720ke with 5kw power would 
provide more efficient coverage and less likelihood of engineering prob- 
lems than the frequency 760kc. The only station on the frequency 720kc 
in the United States is Class I-A Station WGN, Chicago, Illinois, operat- 
ing with a power of 50kw unlimited time. Indeed, there is no other 
station in the entire North American Continent on this frequency. Sec- 
tion 3.23 of the Commission's Rules, 


{171] 
which governs the time of operation of the several classes of stations, 
then provided, in paragraph (b), that limited time authorizations will be 
granted to Class II stations operating on clear channels where such 
stations are located to the east of the Class I station. The verified engi- 
neering statement submitted with the January 28, 1958 amendment 
showed that the proposed operation would conform in all respects with 
the Commission's Rules. Further, it was shown that the proposed oper- 
ation of WTAO would not cause objectionable groundwave interference 
within the WGN contour, (0.1 mv/m), to which WGN was entitled to 
protection under the Commission's Rules. [Section 3. 182(a) (1) «ayy? 

7. Simultaneously with the amendment of its application on Janu- 
ary 28, 1958, Petitioner filed a pleading entitled "Petition Requesting 
Immediate Consideration of Application notwithstanding Footnote sie 
of Section 1.371 of the Commission's Rules, or for Waiver Thereof. In 
this Petition, it was urged that the freeze order could not properly be 
considered a valid basis for withholding of action on Petitioner's appli- 
cation; that continued refusal of the Commission to act on that application 
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7 
would be in violation of the Commission's express duties under specified 
sections of the Administrative Procedure Act; that such refusal would 
be a denial of Petitioner's legal rights as an applicant under Section 309 
of the Communications Act and would be arbitrary in the light of other 
Commission actions excepting from the freeze certain applications to 
which such freeze order expressly applied; and that in any event, a 


waiver of such freeze order 


7 E ; Sh 

4 Under Section 309 of the Act and Section 3.24 of the Commission's 
Rules, and under consistent Commission practice, if, upon examination 
of the application, it appeared that such interference would result from 

a grant of the application, the applicant is entitled to a hearing, in 

which the applicant is entitled to make a showing, if such interference is 
established, that a grant of the application would serve the public interest 
notwithstanding such interference. 
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was warranted by the factual circumstances shown in Petitioner's appli- 
cation and Petition. 
8. By Public Notice released February 4, 1958, (Report No. 5700, 
FCC Mimeo 55154), the Commission announced that it had accepted for 
filing Petitioner's amendment requesting change of frequency and in- 
creased power. On March 10, 1958, Station WGN filed an Opposition to 
Petitioner's "Petition for Immediate Consideration, etc.", in)which it 
was urged that the requested relief should be denied for the reason, 
among others, that an attached statement by its consulting engineer 
showed that objectionable interference would be caused to Station WGN 
as a result of daytime skywave interference. Ina Reply to This Opposi- 
tion filed April 11, 1958, Petitioner, relying upon a newly submitted 
verified statement of Petitioner's consulting engineer, controverted the 
WGN claim of objectionable interference. 
9. By Memorandum Opinion and Order released September 12, 
1958, the Commission (with three Commissioners absent) denied Peti- 
tioner's Petition for Immediate Consideration, etc."" In this decision, 
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8 
the Commission rejected Petitioner's contentions concerning the in- 
validity of Footnote 10(b) of Section 1.371 of the Rules (which had been 
reenacted, on December 11, 1957, as Section 1351 of the Rules) upon 
the reasoning that the Commission had not denied the WTAO application, 
and that the Docket No. 8333 (daytime skywave) proceeding "has neces- 
sitated a time consuming detailed study of various technical aspects of 
radio broadcasting", which "has not been undue or unreasonable.” The 
Commission further stated that it would study the WTAO application 
"At such time as action need no longer be withheld." Addressing itself 
to the fact that Petitioner's application requested a "limited time" oper- 
ation, the Commission held that action on the ap- 
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plication must be withheld because there had been issued, on March 12, 
1954, a Proposed Report in Docket No. 8333, in which the Commission 


proposed to amend Section 3.23(b) of its Rules so as to preclude the 


grant of any further limited time authorizations. 

10. On October 13, 1958, Petitioner filed a Petition for Recon- 
sideration and For Comparative Consideration of its application with 
the pending renewal" application of Station WGN. In an Opposition to this 
Petition, WGN denied that there would be any conflict between its re- 
newal application and Petitioner's application. The Commission has 
never acted upon this Petition for Reconsideration & 

11. On September 22, 1959, the Commission released its Final 
Report and Order in Docket No. 8333 amending certain of its Rules so 
as to give recognition to daytime skywave transmissions, and an Order 
amending Section 1.351 of its Rules, effective October 30, 1959. ' By its 
Final Report and Order, the Commission amended its rules (1) by adding 
a new section, Section 3.38, which precludes any future grant of applica- 
tions requesting Class TI limited time operations; (2) by revising Section 
3.23(b) of the Rules so as to restrict limited time operations to those 
which had been authorized prior to October 30, 1959; and (3) by adding 
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9 
new sections, Sections 3.24(h) and (i) and 3.187 which (a) established 
future protection to the 0.1 mv/m groundwave contour of Class I stations 
from daytime skywave radiations of co-channel Class II stations during 
two hours following local sunrise and two hours preceding local sunset; 
and (b) prescribed a new engineering method for determining the maxi- 
mum radiation which would be permissible. 


7 ere : 
5 The renewal application of WGN has been pending before the Com- 


mission since on or about September 1, 1958. WGN's license expired 
on December 1, 1958. 
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By its Order amending Section 1.351, the Commission changed that rule 
so that the freeze would not terminate upon the effectiveness of its deci- 
sion in Docket No. 8333, as theretofore provided by the terms | of that 
Section, but instead the freeze would continue in effect "pending conclu- 
sion of the proceeding in Docket No. 6741 (the clear channel proceedings). 
By this amendment, also, the freeze was enlarged so as to apply to addi- 
tional types of applications, not previously frozen, on all the Class I-A 
and on all of the Class I-B frequencies except six specified Class I-B 
frequencies. By this Order, the freeze was lifted only with respect to 
Class II applications on these six excepted frequencies. The frequency 
720kc is one of the 24 Class I-A frequencies with respect to which the 
freeze was extended and enlarged.© 

12. In order to bring its application into full compliance with the 
new Section 3.38 of the Commission's Rules, Petitioner has amended its 
application so as to delete therefrom the request for limited time oper- 
ation. Also, in order to establish that Petitioner's application is fully 
consistent with the new sections 3.24(h) and (i) and 3.187, Petitioner sub- 
mits herewith a further engineering statement, prepared by its consult- 
ing engineering, showing that, utilizing the newly prescribed methods for 
determining daytime skywave interference, the daytime only operation 
proposed in its application would not result in daytime skywave radiation, 
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10 
during two hours following local sunrise and two hours preceding local 
sunset, in any direction toward the 0.1 mv/m groundwave contour of the 
co-channel United States Class I station, WGN, which exceeds the maxi- 
mum radiation values permitted under the new Section 3.187, and would 
not at any other time cause objectionable interference, as determined 
by the Rules, to WGN. The supplemental engineering statement although 


7 : 
& The freeze was extended and enlarged with respect to 15 Class I-B 


frequencies. 
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not required under the application forms or the Commission Rules, has 
nevertheless been submitted in order to eliminate any doubt that Peti- 
tioner's application is sufficient and complete and is eligible for process- 
ing under Sections 1.301, 1.302, 1.303, 1.304, 1.305, 1.306, 1.307 and 
1.311 of the Commission's Rules. 
Grounds for Requested Relief. 

13. At the outset, Petitioner respectfully submits that the amend- 
ment of its application to eliminate the request for limited time operation 
does not and cannot render the application subject to a change of the 
present file number thereof. In the first place, this cannot be considered 
a change in the applicant's "engineering proposal" within the meaning of 
the recent amendment of Section 1.354(h) (1). No change in engineering 
is made by the deletion of the limited time request in view of the fact that 
the Commission forms have never required any engineering showing 
other than the showing for a daytime only operation in order to support a 
request for limited time operation. Moreover, this is not the kind of 
change which prompted the Commission to amend its rule since the 
deletion of the limited time request cannot possibly complicate the pro- 
cedures for expeditious processing of AM applications, or affect any 
other existing or prospective applicant in any way. Secondly, since the 
deletion of the limited time request was necessitated by the Commis- 
sion's recent adoption of a new rule, Section 3.38, which would render 
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Petitioner's application subject to dismissal unless that application is 
amended to dclete the limited time request, it would be grossly arbi- 
trary, capricious and unjust to construe Section 1.354(h) (1) as requiring 
a change of the file number of Petitioner's application because of this 
amendment. It is manifest that if so construed by the Commission, the 
rule would necessarily be unlawful and void. Should the Rule be so 
construed, the circumstances herein 


[176] 
necessarily require a waiver thereof and therefore, in such event, a 


waiver is hereby requested. 


14. It is further respectfully submitted that the Commission's 
new freeze order is illegal and void and must be vacated. By, its terms, 
the new Section 1.351 is applicable to Petitioner's application, even 
though such application has now been amended to comply with! all require- 
ments established pursuant to the proceedings, and the Commission's 
final decision, in Docket No. 8333. The Order is a flagrant denial of 
Petitioner's rights under Section 309 of the Communications Act, and 
continued inaction by the Commission upon said application is in viola- 
tion of the Commission's statutory obligations declared, expressly and 
implicitly, in Sections 6(d) and 10(e) of the Administrative Procedure 
Act, and in the decisions of the Courts. See American Broadcasting 
Company v. FCC, (KOB case) 89 U.S. App. D. C. 1298, 191 F. (2nd) 492, 
7 R. R. 2033 (1951); Cf. Harbenito Broadcasting Co. Inc. v. FCC, 94 
U.S. App. D. C. 329, 218 F. (2nd) 28, 10 R. R. 2079 (1954). 

15. For many reasons, the instant situation is an a fortiori and 
far more compelling one requiring grant of the relief requested herein 
than the situations in the KOB and Harbenito cases. Whatever may have 
been Petitioner's rights heretofore to action on its application, the 
situation today is that Petitioner's application to improve its| facilities 
has now been on file and has been kept in one or another species of 
frozen status for almost nine years. Except for the freeze orders, it 


[176] 

12 
has been, under the Commission's outstanding rules, eligible for 
processing and for either a grant or designation for hearing throughout 
this period. For over three years, it has been in this frozen status 
because 


I 


-/ This request is made without prejudice to Petitioner's right to con- 
tend that Section 1.354(h) (1) may not validly be invoked with respect to 
its application. 
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the changed operation requested was one on a clear channel and the 
Commission has felt that the application might conflict with rules which 
it might adopt in Docket No. 8333 which might give greater protection to 
stations on clear channels from daytime skywave interference. By the 
express terms of Section 1.351 and all of the predecessors of this Sec- 
tion which have been in effect since May 9, 1947,2 the Commission has 
explicitly stated throughout this entire period that the freeze would only 
continue until those proceedings were decided. Moreover, the U.S. 
Court of Appeals for the District of Columbia Circuit has been given to 
understand that, as of April 30, 1954, the freeze would be of short 
"temporary" duration and would last only until the Commission would 
decide the proceedings in Docket No. 8333. A reading of the Court's 
decision in the Harbenito case, makes it perfectly clear that the Court 
found it possible to sustain the Commission's action freezing the Har- 
benito application only because of this understanding of the situation 
upon the basis of the contentions urged by the Commission 2 
8) Public Notice of May 9, 1947, 1 R. R. 53: 995; Order released 
August 11, 1953, 1R. R. 53:996. 


9/ The situation in the Harbenito case had precipitated the action of the 
Commission severing the Daytime Skywave proceeding from the Clear 
Channel proceeding. (Roy Hofheinz, 9 R.R. 784). The Commission's 
Order issued August 11, 1953, recited that such action was necessary in 
order to bring about expedition of a decision which would unfreeze day- 
time and limited time applications (1 R. R. 53:996). On March 12, 1954, 
which was about 49 days before the Commission filed its brief in the 
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Harbenito case, the Commission released its proposed report in Docket 
No. 8333 in which there had been no action by the Commission since 
January 1948, a period of over six years. Heavy reliance was placed 
by the Commission in its brief on this fact and on the fact that it had 
severed the daytime skywave proceeding from the clear channel pro- 
ceeding in order to expedite the lifting of the freeze, in order) to per- 
suade the Court that the freeze could be expected to continue for only a 


short additional period. (See Commission Brief filed April 30, 1954, 
particularly pp. 5-7, 11, 43-46). 
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16. Now, however, the Commission has decided the Daytime Sky- 
wave proceeding and has adopted rules, with which Petitioner's applica- 
tion is in full compliance. It was because of the possibility or expecta- 
tion that these or similar rules might be required that such proceeding 
was begun and a freeze was imposed over a dozen years ago. Yet, the 
Commission, in complete derogation of the publicly stated purposes for 
imposing the freeze and for later severing the Daytime Skywave pro- 
ceeding from the Clear Channel proceeding, has reimposed and broadened 
the freeze on daytime applications so that Petitioner's application must 
continue to be frozen not merely until the indefinite and uncertain date, 
likely to be far in the future, when it may issue a final decision in the 


Clear Channel proceeding, (which is now almost 15 years old) but until 


some even later indefinite, ambiguous and uncertain date when the Com- 
mission may decide, as it stated in its Further Notice of Proposed Rule- 
making in the Clear Channel proceedings on April 15, 1958, that "reason- 
able opportunity has been provided for the assignment of unlimited Class 
II stations on these (clear) channels". (See para. 76, Further Notice of 
Proposed Rulemaking, Docket No. 6741, 1R. R. 53:xlix at 53{lxx.) Worse 
still, the Commission has made the time for lifting the freeze even more 
indefinite, uncertain, unclear and remote, in its "Third Notice of Pro- 
posed Rulemaking" in Docket No. 6741 issued September 18, /1959. For 
in the latter Notice, the Commission now has completely abandoned the 
Clear Channel breakdown approach which it had proposed in its "Further 
Notice" of April 15, 1958, and has embarked on an entirely new break- 


14 


that subpart 3 was an indirect congressional recognition 

of security discharges for reservists,©9 its subsequent 
omission from the statute at least obscures congressional 
intent. In view of 1163(c)'s literal meaning and the am- 
biguity of its legislative history, it should not be construed 
specifically to impose upon the reservist a statutory obliga- 
tion to refrain from engaging in political activities which 
may be considered damaging to his security status. 


"Because of the absence of a general responsibility 
to maintain all active-duty fitness standards and a specific 
statutory duty to maintain reliability for security purposes, 
the status of an inactive reservist seems to be like that of 
a preinductee. Indeed, many outward similarities exist be- 
tween the inactive reservist and the draft-eligible man. 
Neither has immediate military duties. The reservist 
receives little more than the preinductee by way of privi- 
leges or emoluments.”! Both must remain available for 
and respond to a call to active duty. Perhaps the pre- 
inductee, although not, strictly speaking, subject to call 
by the military, but rather to selection by a civilian draft 
board, is more likely to take up arms than his reservist 
brother, since no national emergency need exist to call 


—— 

69, The only suggestion that $1163(c) may have adverted to security-risk dis- 
charges of reservists was a statement in the House Armed Services Committee 
report, promulgated prior to the deletion of subpart 3, that §1163(c) 

requires a member of the reserve components discharged for cause to 
be given a discharge under honorable conditions unless dropped from 
the rolls under subsection (b), discharged pursuant to sentence ofa 
court martial or pursuant to findings of a board of officers, discharged 


for security reasons, or discharged after waiver of court-martial or 
board proceedings. 


HR. REP. No. 1066, 82d Cong., 1st SESS. 48 (1951). (Emphasis added.) This state- 
ment was taken bodily from the explanation of $1163(c) (then §250(c) of the draft 
bill) in committee. See 1951 Hearings 884. The House Committee chairman ex- 
pected “considerable discussion” on 1163, but received practically none. Id. at 
881-84. Its supposed security features were ignored by the Senate and Joint Con- 
ference Committees. See S. REP. No. 1795, 82d Cong., 2d SESS. 34 (1952); HR. 
REP, No. 2445, 82d Cong., 2d SESS. (1952). The only committee discussion of 
security unreliability occurred in a totally different context. See 1951 Hearings 
1082-1104 (involving the ability of the military to release a reservist serving on 
active duty under battle conditions). 


10. The objection to subpart 3 which led to its deletion from the bill was 
apparently procedural. See 97 CONG. REC. 13162 (1951). Yet the Senate's 
description of the bill in the form in which it finally passed the House contained 
no mention of security grounds for discharge. See S. REP: No. 1795, 82d Cong., 
2d SESS. 34 (1951). 


11. See Brief for Appellant, pp. 10, 11; Brief for Appellee, pp. 8, 9. ° 


* (Olenick, supra) 
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= In its opposition to Petitioner's Petition for Reconsideration ad- 


dressed to the Commission's Memorandum Opinion and Order released 
September 12, 1958, WGN denied that Petitioner's application would be 
in conflict with WGN's renewal application, although it had previously 
made the inconsistent claim of objectionable interference in its Opposi- 
tion to Petitioner's original Petition. If this is still its position, it can 
now have no possible legitimate objection to a grant of Petitioner's ap- 
plication or, indeed, even to insist that Petitioner's application is re- 
quired to be designated for hearing. 
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daytime stations in locations where other frequencies are not available 
or unsuitable, must wait, and wait, without knowing for how much longer 
than the already elapsed 12 years, in order to be accorded even the 
simple right of having the Commission examine their applications, let 
alone give them their statutory right to a hearing. And this must be so, 
under the new Commission fiat in Section 1.351, as amended, even 
though those applicants do everything they could possibly do in order to 
conform their applications to the newly devised and every other applicable 
Commission Rule. And what is even more ironical, the Commission has 
tied the freeze from that proceeding in order to make it more possible 
to expedite termination of the freeze! 

20. The gross unsoundness of the reasons now used by the Com- 
mission for extension of the freeze by linking it to the clear channel 


proceedings has been recognized and eloquently articulated by the Com- 


mission itself. In the case of WIR, The Goodwill Station, Inc. v. FCC 

84 U.S. App. D.C. 1, 174 F. 2d 221, reversed 337 U.S. 265, 93 L. Ed. 
1353, 69 S. Ct. 1097, the Commission vigorously and successful resisted 
the contention of WJR, the clear channel appellant, to the effect that the 
Commission should have frozen all applications for daytime stations on 
Class I-A channels until the clear channel proceeding was decided for 
the reason that such action might prejudice the decisions which might 

be made in the Clear Channel proceeding, including the possibility that 
the rules might be amended to authorize power in excess of 50 kilowatts. 
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In its Brief to the Court of Appeals, the Commission, referring to a 
previous decision by the Commission (Petition of Clear Channel Group, 
3 R. R. 1204) denying a petition by the Clear Channel Group requesting 
the imposition of such a freeze, stated, at page 41 of 
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its brief: 
| . In its opinion the Commission pointed out that if the 

petition were granted ‘the net result would be to preclude 

the Commission to a very large extent from exercising its 

licensing functions.' The Commission further pointed out 

that there is no valid reason for withholding action on those 

applications requesting authority to operate on clear chan- 

nels in accordance with the Commission's policy. For 

these applications are consistent with the Commission's 

Rules and Regulations and fulfill a definite public need for 

service at this time. It also pointed out that these grants 

would not serve as a barrier to a change in the Rules to 

permit operation with power in excess of 50 kilowatts, 

should the Commission determine that such a change is in 

the public interest, since, in any event, extensive readjust- 

ments would be required, and any daytime stations now 

authorized would be subject to whatever Rules and Regula- 

tions which might be adopted as a result of the Clear Chan- 

nel Hearing, just as existing Class II stations presently 

operating daytime on clear channels would be. tt 

21. The Court of Appeals, (although it reversed the Commission 
on the procedural question of WJR's right to a hearing on the particular 
daytime application in question) as well as the Supreme Court, com- 
pletely sustained the Commission's position on the question of the re- 
quested freeze, and characterized WJR's contentions as based upon 


"supposititious eventualities that the Commission at some indeterminate 
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future time might modify its rules governing clear channel stations." 

22. It would be impossible to see how the public interest is any 
the less disserved today by imposing a freeze on all daytime applica- 
tions on clear channels because of the undecided status of the Clear 
Channel proceeding than it would have been in 1947 when the Commission 
so vigorously pressed the foregoing concept of the public interest before 
the Court of Appeals and the Supreme 


H/ > 


he attached engineering statement of Petitioner's consulting engi- 
neer makes it perfectly clear that action upon or a grant of Petitioner's 
application could in no wise prejudice or complicate effectuation of the 
proposal in the Commission's "Third Notice" in Docket No. 6741 pur- 
suant to which the frequency 720kc would be duplicated (Cont'd.) 
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Court. Yet, in imposing such a freeze, the Commission has given the 
identical reasons which it earlier rejected and which it urged the Courts 
to reject as being completely without merit. After 12 years of a freeze, 
imposed by the Commission for entirely different reasons (namely, day- 
time skywave interference), which are no longer applicable, termination 
of the freeze is even more compellingly in the public interest. 

23. In equating public interest considerations, the Commission 
cannot lawfully refuse to consider the equities of the applicants, and 
particularly applicants such as Petitioner, seeking to improve the only 
existing local AM facilities in its community, whose applications have 
so long been frozen. Continued inaction on their applications visits upon 
them harsh economic and financial consequences flowing from the in- 
ability to make future plans, including heavy costs for prosecution and 
frequent amendment of their applications, rapidly increasing costs of 
equipment and labor, and losses of revenue in their operations because 
of inability to compete effectively with other stations in the market or 
to assure advertisers of the nature of future operations of its station. 
In the instant case, the equities of Petitioner are made abundantly clear 
in the attached affidavit of its President and principal stockholder. 
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24. In conclusion, it is respectfully submitted that it has been 
established by the foregoing: 

(a) That Petitioner's application, because of its file number, the 
length of time it has been on file, its consistency with all applicable 
Commission Rules as to the facilities requested, and the form and con- 
tent of applications, is required to be processed and acted upon imme- 
diately, and in any event before any processing or further processing or 
action on any later filed application, in accordance with the procedures 
prescribed in Section 309 of the Act. 


11/ (Continued.) 


by establishment of a Class I fulltime station on this frequency in the 
State of Nevada or otherwise prejudice or complicate the effectuation of 
any other proposal in said "Third Notice”. 


[183] 

(b) That such application be granted immediately, unless the Com- 
mission finds upon examination thereof, any reason, other than Section 
1.351 as amended, why it cannot be granted, and in such event that Peti- 
tioner be immediately accorded its statutory right to a hearing, upon 
notice as to such reasons. 

25. Accordingly, it is respectfully requested that the Commis- 
sion's Order of September 12, 1959, amending Section 1.351 of its Rules 
be vacated and set aside prior to its effective date, or, in the light of 
the considerations heretofore advanced, and without waiver of Petitioner's 
contentions concerning the unlawfulness of such Order, that said Rule be 
waived as to Petitioner, to the end that its application may be promptly 
granted or designated for hearing; that the present file number of said 
application be retained, and that such application be immediately 
processed and a grant thereof made, or, if the Commission should find 
that said application necessitates a hearing, that the Petitioner be im- 
mediately accorded its statutory right thereto upon notice as to the 
reasons for such hearing. Petitioner further states that it will accept 


[184] 

19 

a grant of its application upon the condition that it will be subject to any 

rules or amendment of rules which may be validly enacted by Commis- 
sion decision in Docket No. 6741. 

Respectfully submitted, 

HARVEY RADIO LABORATORIES, INC. 


By 
Benedict P. Cottone 
Dated: October 22, 1959 Its Attorney. 


Cottone & Scheiner 
1001 Connecticut Ave., N. W. 
Washington 6, D. C. 
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[Received Oct. 23, 1959 - Chief, Hearing Division] 


AFFIDAVIT OF FRANK LYMAN, JR., IN SUPPORT 
OF "PETITION TO VACATE COMMISSION'S ORDER 
OF SEPTEMBER 18, 1959, FOR RETENTION OF 
FILE NUMBERS, AND FOR IMMEDIATE ACTION ON 
PETITIONER'S APPLICATION." 


Frank Lyman, Jr., being duly sworn, deposes and states as fol- 
lows: 

1. He is the President and principal stockholder of the Petitioner 
referred to in the foregoing "Petition to Vacate Commission's Order of 
September 18, 1959, for Retention of File Numbers, and for Immediate 
Action on Petitioner's Application," that he has read said Petition and 
subscribes to the allegations therein made. In addition, the following 
assertions are, to the best of Petitioner's knowledge and belief, true 
and correct. 

2. Petitioner's past record has been one of complete dedication 
to the principle of public service to the City of Cambridge and the sur- 
rounding area. The ownership, management and staff of Petitioner have 
been long time residents of Cambridge and are fully cognizant of the 
needs and interests of the community. Petitioner's AM Station, WTAO, 


has been in operation 
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[185] 
since 1948, and is today, the only AM station in the City of Cambridge. 
Cambridge has a population of 120,740 by the 1950 Census, and is the 
86th largest city in the United States and the 4th largest city in Massa- 
chusetts. Cambridge has long been famous as an educational center. It 
is the home of Harvard University and several other institutions of 
learning including Radcliffe College and the Massachusetts Institute of 
Technology. Cambridge is also a highly industrialized center. 

3. Petitioner was a pioneer in the establishment of FM in Cam- 
bridge. It applied for a station in 1945. Petitioner's station WKHR was 
constructed and placed into operation in the year 1946. This station was 
the first FM station established in the entire Boston-Cambridge area, 
and was one of the first FM stations in the entire country. It was the 
only commercial FM station in Cambridge until the year 1957.2/ Station 
WXHR was licensed for Cambridge from 1946 to 1957 when Petitioner 
found it necessary to seek a change in the station's designated location 
because of the great economic handicaps which had been encountered in 
attempting to compete with higher powered AM stations and VHF tele- 
vision stations located in Boston, with an AM station which was dras- 
tically limited in power (250 watts) and an FM station with a Cambridge 
designation. These economic necessities were compounded, as de- 
scribed below, by the Petitioner's heavy financial losses in its unsuccess~ 
ful attempt to operate a UHF television station in Cambridge. (See dis- 
cussion below) Because of the character of the Cambridge-Boston area 
as an educational and cultural center, Petitioner has steadfastly attempted 
to operate Station WXHR under a policy of maintaining the highest cultural 


1 A second commercial FM station was established in Cambridge in 
May, 1957. 
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levels for its programming, with the purpose and hope of being able to 
sustain such programming with the barest minimum of commercializa- 
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tion, out of the operating revenues realizable from its AM station, 
which naturally has a greater attraction to advertisers. For example, 
in the operation of Station WXHR, Petitioner has over the past many 
years devoted its programming almost exclusively to good music com- 
bined with one of the most rigid advertising policies known to commer- 
cial radio. The station constantly receives grateful acknowledgments of 


its program service and commendations for its commercial policy. The 


station in the past has been part of the campus network of four colleges 
-- Harvard, MIT, Radcliffe and Tufts. A more complete description of 


Petitioner's past AM and FM programming operations will be found in 
the most recently filed renewal applications for these stations (BR-2190 
and BRH-600) which are incorporated herein by reference. 
4. Petitioner, with unfortunate consequences, was a pioneer in the 
Cambridge-Boston area in still another broadcast medium. When the 
television freeze was lifted only two television stations were in opera- 
tion in Boston and none in Cambridge. These stations were VHF stations. 
Since there were no channels assigned to the City of Cambridge, Peti- 
tioner, shortly after the lifting of the freeze, applied for one| of the 
Boston UHF channels, Channel 56, under the Commission's '15-mile 
rule’, and received a grant on March 11, 1953. Construction was im- 
mediately begun. With most substantial expenditure by Petitioner of 
time, effort and money, operation of the station was commenced on 
September 9, 1953. No other application has at any time been filed for 
a television station in the City of Cambridge, although subsequently other 
applications were filed and granted for UHF stations in Boston, none of 
which has ever been constructed. 


[187] 
5. It is unnecessary to recite here the economic difficulties which 
beset Petitioner in the operation of Station WTAO-TV. [See letter dated 
March 13, 1956 from Frank Lyman, Jr. to Commission, (File No. 
BMPCT-3550)] A summary of Petitioner's intensive efforts to make 
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this station an effective television outlet for serving local Cambridge 
needs is, however, in order. Six months before the station went on the 
air, the full facilities of stations WTAO and WXHR were used for in- 
tensive promotion of the incoming new facility. Paid newspaper space 
was used and the Petitioner sought and obtained the cooperation of the 
educational departments of most of the newspapers for full coverage of 
the advent of the new UHF station. An intensive conversion program 
was launched which included meetings with television dealers, service- 
men, manufacturers and distributors as well as public demonstrations 
of the station. Programming of the station has never been reported to 
the Commission in a formal renewal application since well-known events 
forced the suspension of the station's operations even before application 


could be made for a station license 2/ Such programming, however, 


included a substantial portion of program time devoted to talks, including 
a weekly series of reports to the people by the then Lt. Gov. Whittier; a 
weekly program produced on behalf of the Massachusetts Department of 
Commerce designed to acquaint the public with the many industrial 
activities in the State; news programs in which the station attempted to 
place emphasis on local news in addition to national and world news; 
drama programs in connection with a local dramatic school; numerous 
variety programs including programs intended for children as well as 


y——— 


“/ Examples of WTAO-TV's services to the community will be found in 
the attachment to the letter of affiant to the Commission dated March 13, 
1956, cited above. 
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other segments of the viewing public; numerous discussion programs, 
and religious programs which included live telecasts in cooperation with 
local churches and synagogues. Petitioner's efforts resulted in the dis- 
appointingly low set-conversion figure of approximately 30,000 sets. 
Petitioner explored every possible avenue for obtaining network and 
other program material and sufficient advertiser support. It was forced 
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to expend heavy sums for film programming which, without the neces- 


sary support of network programming and national spot adve 
produced little or no revenue. Unable to keep alive by reduc; 
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rtising, 
ing its 


operating schedule, it was forced, on March 30, 1956, to suspend oper- 


ations after more than two and a half years of continuing and 


mounting 


losses. Petitioner's unsuccessful efforts to obtain the assignment of a 


VHF channel to Cambridge are a matter of record with the Commission. 


(See Docket No. 11532) 


6. The foregoing circumstances made it even more imperative 


that improvements be made in Petitioner's existing aural broadcast 


facilities in order to try to be able to sustain and keep going 
much desired FM service in the Boston area. The only reas 
source of adequate additional advertising support, in view of 


its very 
onable 
Petitioner's 


handicaps in attempting, with a 250 watt station, to meet the heavy com- 
petition of the large VHF television stations in Boston and the much 


higher power and broader coverage Boston AM stations, lay in the im- 


provement of Petitioner's AM facilities. But, its application 


fora l 


kilowatt station on its existing frequency had been frozen by the Commis- 


sion for many years and Petitioner was faced with the heavy 


additional 


financial burden of being forced into a hearing on such application with 


no hope that, even if it prevailed in such hearing, it 
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could receive a grant of that application. Intensive engineering studies 


were unsuccessfully undertaken by Petitioner, again at considerable cost 

and expense, to find an unfrozen frequency from among the already over- 

crowded frequencies on which applications were being processed. There- 
fore, based upon the best obtainable advice, Petitioner came |to the con- 
clusion that it must apply for one of the frozen clear channel) frequencies. 
Because the freeze had already lasted over a decade, Petitioner believed 
that the freeze could not possibly last much longer, and Petitioner 


decided that the only feasible avenue open to it was to amend its appli- 
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tion so as to request a higher powered operation on one of the Clear 
Channels. Petitioner first selected the frequency 760 kc. Later, it 
selected the frequency 720 kc because this frequency had no other 
broadcast operation on it inthe North American continent except the 
Clear Channel operation of a single station, WGN, Chicago. By that 
time an additional substantial period of time had gone by without any 
indication from the Commission of any action looking towards the lifting 
of the freeze. Petitioner, therefore, found it absolutely necessary to 
petition the Commission for action on its application notwithstanding the 
freeze. Another year has gone by without action by the Commission on 
Petitioner's request for reconsideration of the denial of its original 
Petition. This inaction is tantamount to the "freezing" of Petitioner's 
request for the "unfreezing" of its application. 

7, The hardship caused to Petitioner by the past continued inac- 
tion on its application, although difficult to measure in specific dollars, 
is nonetheless very definite and real. In its efforts to sustain its 


publicly-needed and only local AM outlet in Cambridge, together with 
its highly 
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desired and publicly-needed FM station, Petitioner must today operate 
under intensely severe competitive handicaps in relation to the other 
much higher powered AM and VHF television stations in the Boston areas! 
Successful competition with these stations with only a 250 watt daytime 
operation has been all but impossible. Efforts to interest greater adver- 
tising support, which are difficult enough with only a 250 watt operation, 
would have some measure of success if there appeared to be a reasonable 
possibility of action upon Petitioner's application for higher power. Any 
hope on this score, however, is completely destroyed by the wide-spread 
knowledge that the freeze on Petitioner's application must now continue 
until some indefinite time in the distant future. Indeed, there is in- 
evitably engendered in advertising quarters a not-unfounded skepticism 
as to whether the freeze will ever be lifted. These are inestimable 
economic losses. There are additional and more tangible losses, how- 
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ever. Since the time that Petitioner first filed its application for in- 


creased power the costs of equipment have been rapidly rising. The 


longer the delay on Petitioner's application, the greater the financial 
losses to Petitioner in terms of the costs which it will incur in install- 
ing new facilities for a 5 kilowatt operation. Added to these losses are 
the costs which Petitioner has been forced to incur and will continue 


7 ; . 

S/ ‘These include WBZ and WBZA, the 50 kilowatt Clear Channel oper- 
ation of Westinghouse Broadcasting Company which also owns and 
operates a high powered VHF television station in Boston, Station WEEI, 
a 5 kilowatt fulltime station owned by CBS; WEZE, a 5 kilowatt fulltime 
station affiliated with the National Broadcasting Company; WHDH, a 
Clear Channel 50 kw station owned by the Boston Herald Traveler news- 
paper interests which also operate a high powered VHF station in Bos- 
ton; WMEX, a 5 kw fulltime AM station; WNAC, a 50 kw Clear Channel 
station owned by RKO Teleradio Pictures Inc. which also owns and 
operates a high powered VHF television station in Boston; WCOP, a 5 kw 
fulltime station; WORL, a 5 kw daytime station; and WILO, a/1 kw day- 
time station. 
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to be forced to incur for legal and engineering assistance in the efforts 
to have its application acted on. 

8. In summary, it is apparent that the Commission's recent action 
extending and enlarging the freeze must inevitably cause even greater 
economic hardship to Petitioner than it has suffered because fof the past 
freeze. These consequences of Commission inaction are so serious to 
Petitioner that Affiant hereby states, in behalf of Petitioner, that Peti- 
tioner is willing to accept a grant of its application with the express 
understanding that it will be subject to any valid rule or rules which 
may be adopted by the Commission in Docket No. 6741. 

Respectfully submitted, 


/s/ Frank Lyman, Jr. 
Frank Lyman, Jr. 


[JURAT dated October 19, 1959] 
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ENGINEERING STATEMENT 
Compliance of psecnaasencoiieaties of Harvey 
Radio Laboratories, Inc. (WTAO) Requesting 5 kw 
Power Daytime Only on 720 KC, in Respect to 
New and Retained Rules of the Commission 
adopted in its Report and Order dated September 18, 
1959 in Docket No. 8333. 

In its Report and Order adopted September 18, 1959 in re: 
Docket No. 8333, concerning the matter of Promulgation of Rules and 
Regulations and Standards of Good Engineering Practice Concerning 
Daytime Skywave Transmissions of Standard Broadcast Stations, the 
Commission finalized this proceeding which was initiated on May 8, 1947. 

Of fundamental significance in this decision is the addition of a 
new Section of the Rules, 3.187 (sub-sections (a) and (b), which defines 
the limitation of daytime radiation by Class I stations during daytime 
transitional hours ("transitional" hours are the two hours immediately 
following sunrise and beginning two hours before sunset and lasting until 
sunset) at the location of the Class II station. The newly adopted 3.187 
in text is quoted below: 

"(a) No authorization for new or changed Class II facilities 

will be granted if the proposed Class II station would radiate, 

during two hours following local sunrise and two hours pre- 

ceding local sunset, in any direction toward the 0.1 mv/m 

groundwave contour of a co-channel United States Class I 

station, values in excess of those obtained as provided in 

paragraph (b) of this section. 


[193] 
"(b) To obtain the maximum permissible radiation for a 


Class II station on a given frequency (f, a) from 640 kc 
through 990 kc, multiply the radiation value obtained for 
the given distance and azimuth from the 500 ke chart 
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(Figure 9 of 3.190) by the appropriate interpolation factor 
shown in the Koo column of paragraph (c) of this section; 
and multiply the radiation value obtained for the given dis- 
tance and azimuth from the 1000 ke chart (Figure 10 of 
3.190) by the appropriate interpolation factor shown in the 
Ki000 column of paragraph (c) of this section. Add the 
two products thus obtained; the result is the maximum radi- 
ation value applicable to the Class II station in the pertinent 
directions. For frequencies from 1010 ke to 1580 kc, obtain 


in a similar manner the proper radiation values from the 
1000 ke and 1600 ke charts (Figures 10 and 11 of 3.190), 
multiply each of these values by the appropriate interpola- 
tion factor in the K' 1000 and K’ 1600 columns in paragraph 
(c) of this section, and add the products." 
In support of its adoption of the above Rule, the Commission has 


stated in its decision (Paragraph 19, page 11 of the Commission's Re- 
port and Order) as follows: 
"19. In the 1954 Proposed Report and Order, we proposed to 
apply these restrictions to the transitional periods of two 
hours before sunset and two hours after sunrise. In this 
connection we rejected (Paragraph 28) the concept that the 
limiting curves should be made applicable to the entire day- 
time period, holding that protection against daytime sky~- 
wave interference during the middle daytime hours is un- 
warranted. We adhere to this determination. Accordingly, 
the permissible radiation curves adopted herein are appli- 
cable during the transitional periods of two hours before 
sunset and two hours after local sunrise.” 
The Commission has found that the daytime skywave effects with 
which it has been concerned throughout this proceeding is of significance 
only during the transitional hours which include the periods of the two 
hours before sunset and the two hours after local sunrise, and that, for 
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the remainder of the midday period between these time segments, day- 
time skywave propagation 


[194] 
is of no significance. Further, the Commission has provided tools of 
allocation, particularly the newly adopted Rule 3.187 (b) together with 
the associated skywave charts for determining whether or not a Class I 
station provides the required daytime skywave protection to a co-channel 
Class I station. No distinction is made between Class I-A or Class I-B 
station protections during the transitional hours, all Class I stations 
being protected to their 0.1 mv/m groundwave contour from daytime 
skywave signals not exceeding 5 uv/m 10% of the time as considered at 
the instant of two hours after sunrise and/or two hours before sunset. 
The Commission in its Report and Order clearly stated that this 
criterion shall be considered as adequate protection against daytime 
skywave interference to all Class I stations, whether they be I-A or I-B. 
During other daytime hours the present ground wave signal protection 
required from other co-channel ground wave signals of Class II stations 
to the 0.1 mv/m ground wave contour of the Class I stations remains un- 
changed. (Existing Rule 3.182 (v). This, as a practical matter requires 
that the 0.1 mv/m groundwave contour of a Class I-A station such as 
WGN must be protected during all daytime hours from other co-channel 
groundwave signals, and during the transitional hours from daytime 
skywave signals, if the separation required for daytime skywave protec- 
tion is greater than the normal ground wave signal protection, which is 
generally the case. Or, as an alternative, the Class II station may re- 
duce its power during the transitional hours so as to reduce daytime 
skywave interference during 


[195] 
the transitional hours to the required values. In the WTAO case, the 
alternative is not applicable. 
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I have studied both the Commission's final Report and Order in 
Docket No. 8333 and the effect of WITAO's application upon WGN in light 
of the new Rules. 

WGN, Chicago, Illinois, is a Class I-A station and operates with 
50 KW power unlimited time on 720 KC. WTAO proposes daytime only 
Class II station operation on 720 KC with an increase in power to 5 KW. 
WTAO presently operates as a Class I station with 250 watts power, day- 
time hours on 740 KC. 

The WGN 0.1 mv/m groundwave signal at 50 KW toward the east, 
and at the point where the shortest distance therefrom exists to WTAO, 
is located at a distance of 620 miles from WTAO. This point of closest 
WGN 0.1 mv/m contour proximity to WTAO is located at a bearing of 
263.5° from the WTAO transmitter site. Applying the applicable 550 KC 
and 1000 KC daytime skywave curve which are now officially, Figures 9 
and 10 of Rule 3.190, the maximum permissible radiation from WTAO 
toward WGN is 877.4 mv/m. The proposed unattenuated field at one 
mile radiated by WTAO is 410 mv/m in the ground plane with lesser 
radiation values in the vertical angles above the ground plane. This is 
46.7% of the maximum permissible radiation under the Commission's 
adopted Rule, and it is accordingly concluded that the proposed 5 KW 
daytime operation of WTAO on 720 KC will not cause objectionable day- 
time skywave interference under the Standards to WGN, the dominant 
Class I station on 720 KC. At no time during 
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the full sunrise to sunset period will the ground wave signal of WTAO 
cause interference to the 0.1 mv/m groundwave signal of WGN. 

The Third Notice of Further Proposed Rule Making in Docket No. 
6741, adopted by the Commission on September 18, 1959, proposes to 
assign a high power, full time Class II station on 720 KC within the state 
of Nevada. The proposed WTAO operation would not cause objectionable 
interference, either daytime skywave or groundwave, to the! proposed 


Nevada station assignment. 
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Should WGN be eventually granted 750 KW, the highest power 
seriously considered for Class I-A stations in the record of Docket 
6741, WTAO will not cause either groundwave signal interference to 
WGN's groundwave 0.1 mv/m contour during all daytime hours, nor 
will WTAO cause daytime skywave interference thereto during the trans- 
itional hours in accordance with the application of Rules 3.187, subsec- 
tions (a) and (b). With 750 KW the nearest point of the WGN 0.1 mv/m 
contour falls at a distance of 543 miles from WTAO, bearing at an azi- 
muth angle of 258° from Cambridge, Massachusetts. For this distance, 
under 3.187 (a) and (b) WTAO may radiate as much as 800 mv/m toward 
WGN before this would be considered as objectionable daytime skywave 
interference. WTAO's proposed radiation toward WGN of 410 mv/m is 
51.3% of the maximum value which it may radiate under the F.C.C. Rules. 
Thus, it would be possible for WGN to increase power somewhat even 
beyond 750 KW and WTAO would not cause WGN interference. The same 
holds true of the groundwave signal interference of WTAO to the WGN 


0.1 mv/m groundwave contour. 
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AFFIDAVIT 


DISTRICT OF COLUMBIA) 
ss 


) 
CITY OF WASHINGTON ) 


I, EVERETT L. DILLARD, General Manager of Commercial Radio 
Equipment Company of Washington, D. C., and Registered Professional 
Engineer No. 605 in the District of Columbia, do hereby certify that my 
qualifications are known to and have been accepted by the Federal Com- 
munications Commission in many previous engineering matters dealing 
with applications, hearings, and allocations; that I did personally pre- 
pare this engineering statement on behalf of Harvey Radio Laboratories, 
Inc.; and that I believe it to be true and correct except as to such state- 


ments as are herein stated on information and belief, and as to such 
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statements I believe them to be true. 


Affiant 
Subscribed and sworn to before me this 21st day of October, 


Notary Public 
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File No. 


[Recv'd. F.C.C. Nov. 3, 1959] 


1959. 


BP-8027 


SUPPLEMENT TO "PETITION TO VACATE COMMISSION'S ORDER 
OF SEPTEMBER 18, 1959, FOR RETENTION OF FILE NUMBER, 
AND IMMEDIATE ACTION ON PETITIONER'S APPLICATION.” 


1. This Supplement is being filed in order to bring to the Com- 
mission's attention, as further reasons for immediate action on Peti- 


tioner's application, certain recent actions by the Commission, including 


its action of October 29, 1959, removing from the pending fil 


e and grant- 


ing the application of Limited Time Station KPOP, Los Angeles, Cali- 


fornia, (File No. BP-7193) to increase power on Class I-A C 


hannel, 1020 


ke, from 5 kw to 50 kw, with DA-1, and two other actions previously taken 


by the Commission which were of similar effect. These two 


earlier actions 


were the Commission's grant on April 22, 1959, of the application of KXL, 


750 kc, Portland, Oregon, to increase power from 10 kw to 5 


0 kw, limited 


- WSB, (File No. BP-5325), and the Commission's action of July 22, 1959, 
granting the application of KJBS, 1100 kc, San Francisco, California, to 


increase daytime power from 1 kw to 50 kw, limited - KYW. 
11362). 


(File No. 


2. In each of these cases, the Commission removed the applications 
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from the freeze, and granted them, upon the applicants’ Petitions showing 


that such action would be consistent with the expected manne 


r of use of the 
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frequencies as proposed in the Commission's Notices of Proposed Rule- 
making issued on April 15, 1958 and September 22, 1958 in Docket No. 
6741. 

3. At the time Petitioner filed its "Petition to Vacate, etc.”, it 
tendered an Amendment to its application so as to remove the limited 
time features thereof. This was done upon the Petitioner's mistaken 
assumption that the Commission would no longer entertain applications 
for limited time operations even though such applications had been filed 
long before the adoption of its new Rules pursuant to Docket No. 8333. 

It is apparent from the Commission's action in the KPOP case that the 
Commission does not so construe its new rules with respect to limited 
time operation since the only possible basis upon which a grant could 
have been made of the KPOP application is that such authorizations may 
be granted prior to the effective date of the amended Section 1.351.2/ 
Accordingly, since Petitioner tendered its Amendment removing the 
limited time feature upon a mistaken assumption, the Petitioner has 
now withdrawn said amendment so that the application will still stand 
as one for limited time operation and so that, consistent with the action 
in the KPOP case, that application may be granted as a limited time 


authorization prior to the effective date of the new rules. 


1/ The Commission's amendment of Section 1.351 expressly provides 
that action will be withheld on all applications by existing limited stations 
for an increase in power, a change in antenna radiation pattern or a 
change in station location." (Sec. 1.351(b). The underlined portions ex- 
pressly covered KPOP's application which proposed "an increase in 
power" from 5 kw to 50 kw and "a change in antenna radiation pattern" 
from non-directional to directional. 
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It is hereby respectfully requested that this be done. Since Section 3.38 
of the Commission's newly adopted rules provide that Starting November 
30, 1959 (emphasis supplied) the Commission will grant no authorization 
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for a new limited time station, it is essential, in line with the Commis- 
sion's action in the KPOP case, that the Commission take action upon 
and grant Petitioner's application immediately. 
4. Petitioner has already established, by competent engineering 
evidence, that its application is completely consistent with the new 
engineering standards adopted in Docket No. 8333. Petitioner has also 
already established, as apparently the Commission believed Station 
KPOP and the other stations referred to above apparently had, that 
action upon and grant of Petitioner's application would be consistent 
with the Commission's proposed new assignments in Docket No. 6741. 
Petitioner has already indicated its willingness to accept the| grant on 
the condition, similar to that offered by Station KPOP, that the grant 
would be subject to the Commission's decision in Docket No.| 6741. 
There is, moreover, no other basis for distinguishing the Petitioner's 
case from the KPOP case or the other two cases referred to with respect 
to the applicability of the clear channel freeze. Indeed, Petitioner's 
application presents an a fortiori situation for exemption from the freeze, 
for the reasons that (a) the Petitioner originally filed its request for im- 
mediate consideration of its application on January 28, 1958, almost two 
years ago, long before KPOP filed its requests for action on its applica- 
tion. 2/ Even Petitioner's Petition for Reconsideration of the Commis- 
sion's denial of Petitioner's original Petition was filed over ja year ago, 


long before 


2/ KPOP filed a Petition to Remove Application from Pending File on 
July 23, 1959, and a further informal letter request to the same effect on 
or after October 6, 1959. 
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KPOP's requests, and to this day that Petition has apparently been 
completely ignored within the Commission since Petitioner has received 
no word whatsoever, nor has there been any Public Notice, as to any 
Commission consideration thereof or action thereon. 
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5. It will be noted from the engineering appendix attached to 
Petitioner's application that reference is made therein to a small amount 
of adjacent channel interference which would be caused by a grant of 
Petitioner's application to Station WMMS. In order to eliminate any 
possible question as to the ability of the Commission to grant Petitioner's 
application immediately, because of possible Ashbacker or KOA rights of 
any other applicant or station, Petitioner attaches hereto a copy of an 
agreement which was entered into on March 25, 1958, between the Peti- 
tioner’s predecessor, Middlesex Broadcasting Corporation, and the 
Licensee of Station WMMS at Bath, Maine. The attached agreement 
indicates that Station WMMS has agreed to accept interference resulting 
from a grant of Petitioner's application and has thereby waived any Ash- 
packer or KOA rights it may have. In the KPOP situation, the Commis- 
sion accepted a similar agreement as between KPOP and Station KCHJ, 
Delano, California, with respect to adjacent channel interference between 
these stations. 

6. There are no pending applications mutually exclusive or involv- 
ing interference with Petitioner's application. However, in order that the 
Commission may be in a position to act on the Petitioner's application 
promptly, Petitioner hereby, pursuant to Section 1.362(c) of the Commis- 
sion's Rules, waives its right to the notice provided for in (a) of that Sec- 
tion, should the Commission find such notice necessary, and, as heretofore 
stated Petitioner will accept a grant upon condition that it will comply with 


such decision as may be made in Docket No. 6741. Petitioner further states 
that, should the Commission 
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be of the opinion that Limited Time operation should not be authorized to 
the Petitioner, it will accept a grant of the requested facilities on a Day- 
time only basis. 
WHEREFORE, it is respectfully again urged that the Commission 
immediately act upon and grant Petitioner's application before any action 
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is taken upon any later filed application and before the effective date of 
the new rules adopted pursuant to Docket No. 8333. 

Respectfully submitted, 
HARVEY RADIO LABORATORIES, INC. 
By 

Benedict P. Cottone 


Its Attorney. 
Dated: November 3, 1959. 


Cottone & Scheiner 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 
[ 203] 
[Reev'd. F.C.C. Nov. 4, 1959] 
File No. BP-8027 


OPPOSITION TO "PETITION TO VACATE COMMISSION'S 
ORDER OF SEPTEMBER 18, 1959, FOR RETENTION OF 

FILE NUMBER, AND FOR IMMEDIATE ACTION ON PE- 
TITIONER'S APPLICATION" 


Clear Channel Broadcasting Service (CCBS), by its attorneys, 
herewith submits its opposition to the petition, filed October 22, 1959 
by Harvey Radio Laboratories, Inc., licensee of standard broadcast 
station WTAO, Cambridge, Massachusetts, requesting the Commission 
to vacate its Order of September 18, 1959 amending Section 1.351 of its 
Rules so as to impose a "freeze" on applications for new daytime assign- 


ments on Class I-A clear channel frequencies pending conclusion of the 
proceedings in Docket 6741 or, in the alternative, to waive the rule as 


newly amended so as to permit 
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immediate processing of WTAO's application for a change in the frequency 
of its present daytime authorization from 740 ke to 720 ke. * 
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I. Interest of CCBS 
1. CCBS is an informal association comprised of the licensees of 
thirteen Class I-A standard broadcast stations including WGN, Inc., 
licensee of standard broadcast station WGN, operating on an assigned 
frequency of 720 kc at Chicago, Dlinois.** From the. outset, CCBS has 
participated actively in behalf of its member stations in all phases of the 
proceedings in Docket 6741, the Commission's pending study of "Clear 
Channel Broadcasting in the Standard Broadcast Band." Because of its 
interest in this proceeding, and the immediate effect upon its member 
stations of any action the Commission may ultimately take therein, CCBS 
is vitally concerned with any request, such as that of WTAO, which might 
have the effect of impinging upon and further complicating a final decision 
by the Commission in Docket 6741. 


ee 

* The WTAO petition was filed on October 22, 1959 and was not formally 
served upon CCBS or any other interested party. However, counsel for 
CCBS received a copy of the petition in the mail on October 24. 

** The other twelve members of CCBS include the licensees of the fol- 
lowing stations: KFI, Los Angeles, California; WFAA, Dallas, Texas; 
WSM, Nashville, Tennessee; WHAS, Louisville, Kentucky; WHAM, Roch- 
ester, New York; WJR, Detroit, Michigan; WOAI, San Antonio, Texas; 
WBAP, Fort Worth, Texas; WWL, New Orleans, Louisiana, WHO, Des 
Moines, Iowa; WSB, Atlanta, Georgia; and WLW, Cincinnati, Ohio. 
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Il. Summary of the WTAO Petition 

2. WTAO's petition is the latest ina series of attempts by that 
station to obtain preferential consideration of an application for a new 
daytime assignment on a frequency which is unavailable for such an 
assignment by express provision of the Commission's Rules. WTAO's 
first attempt to avoid the provisions of Section 1.351 occurred almost 
two years ago in January, 1958, when it amended its pending application 
for change in frequency to specify limited time operation on 720 kc, the 
Class I-A frequency assigned to WGN, and simultaneously requested 
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immediate processing of the application as amended notwithstanding the 
provisions of the Commission's general "freeze" order (then| embodied 
in footnote 10 of Section 1.371 of the Rules). This request was denied 
in a lengthy and carefully considered Memorandum Opinion and Order, 
adopted September 10, 1958, in which the Commission considered and 
rejected contentions by WTAO, essentially similar to those advanced 
in its present petition, that the "freeze" was illegal and that in any event, 
WTAO was entitled to a waiver of the "freeze" order because of the long 
pendency of its application for a change in frequency. A petition for re- 
consideration of the Commission's refusal to depart from the general 
provisions of Section 1.351 in WTAO's case, filed by WTAO on October 
13, 1958, reargued the same points and added a new and equally unmerit- 
orious contention that WTAO's application for a limited 
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time operation on 720 ke should be consolidated for hearing with the 
pending renewal application of WGN. 

3. The only significant differences between WTAO's earlier re- 
quest for preferential treatment and its present petition is that it has 
now amended its application to specify daytime only operation (rather 
than limited time operation) and that the Commission has amended Sec- 
tion 1.351 of its Rules so as to make the "freeze" effective until conclu- 
sion of the "Clear Channel" case (Docket 6741) rather than the "Daytime 
Skywave" proceeding (Docket 8333) which was terminated by |Report and 
Order adopted September 18, 1959 and so as to change the classes of 
applications covered by the "freeze" in order to guard against the pos- 


sible impingement of such applications on its future Sete in 
Docket 6741. Concurrently with its adoption of a Final Report and Order 
in Docket 8333, the Commission lifted the "freeze" on a number of Class 


I-B frequencies which had not theretofore been available for application, 
but extended its provisions to all applications for new daytime operation 
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on Class I-A frequencies because such applications obviously "pose 
potential conflict" with the Commission's ultimate decision, now approach- 
ing its final stages, in Docket 6741. 
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Il. The WTAO Petition Should Be Denied 

4. The sound policy considerations which impelled the Commis- 
sion to deny WTAO's earlier request for vacation or waiver of the 
"freeze" order in connection with Docket 8333 apply with equal and 
undiminished force to its present request for essentially similar relief 
in connection with the deferral of action on applications which may com- 
plicate or render impossible an ultimate resolution of the proceedings 
in Docket 6741. This is true whether the petition be considered as a 
request for a general lifting of the "freeze" as to all applications, such 
as WTAO's, which propose new daytime operations on Class I-A frequen- 
cies or a plea for a waiver of the "freeze" order in WIAO's case alone 
because of allegedly special circumstances. 

5. The first of WTAO's alternative requests, i.e., that the Com- 
mission vacate its recent amendment to Section 1.351 and thus make it 
possible for applicants such as WTAO to create obstacles to a resolution 
of the already difficult allocation problems in Docket 6741 by obtaining 
new authorizations on Class I-A frequencies during daytime hours, is 
wholly unsupported by any factual or legal showing either of the Com- 
mission's lack of power to defer consideration of applications which, if 
granted, might further complicate or prevent a resolution of the ''Clear 
Channel" proceeding, or of the wisdom of the Commission's exercise of 
that power in this instance. WTAO's arguments (Petition, 
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pars. 14-15) that the Commission's "freeze" is in conflict with the re- 


quirements of the Administrative Procedure Act and the decisions of the 
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Court of Appeals in the KOB and Harbenito cases have been previously 
advanced to and rejected by the Commission in connection with its earlier 
"freeze" in Docket 8333. The Commission's authority to impose a general 
"freeze" in connection with that rulemaking proceeding, which was of 
course far more limited in its scope and ramifications than Docket 6741, 
is even more clear in the present instance. Indeed, although WTAO at- 


tempts to find a precedent for piecemeal departure from the "freeze" 


order in the WJR case (Petition, par. 20), that very decision stands for 
the proposition that the courts will not interfere "to direct the order in 
which the Commission shall consider its cases" WJR v. Federal Com- 
munications Commission, 84 App. D.C. 1, 6, reversed on other grounds 
but affirmed as to this point, 337 U.S. 265, 272. Moreover, the soundness 
of the Commission's recent amendment of Section 1.351 so ag to defer 
action on applications such as that of WT AO pending conclusion of Docket 
6741 is only emphasized by the scope of the Third Notice of Further 
Proposed Rulemaking" adopted in Docket 6741 on September 18, 1959, 

the same day on which it adopted the amendment to the "freeze" order 

of which WTAO complains. That notice called for comments by interested 
parties on the use by Class I-A stations such as WGN of power in excess 


of 50 kw "under any 
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of the proposals of record in this proceeding or any other proposals 
which interested parties may desire to submit." Plainly, the Commis- 
sion cannot countenance the authorization of new daytime stations on 
Class I-A channels whilc it is considering such a far-reaching general 
question as the need for and effect of higher power on the very channels 
which would thus be duplicated. 

6. Since the amendment of Section 1.351 is for the foregoing 
reasons a necessary and desirable administrative safeguard against 
further, and perhaps fatal, complication of an ultimate solution to the 
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problems in Docket 6741, it is clear that the Commission must deny 
WTAO's request for a general vacation of this amendment. 

7, It is equally clear, on the basis of the allegations in the WTAO 
petition, that WTAO has established no possible ground for a waiver of 
the "freeze" order in its own case. The Commission's Memorandum 
Opinion and Order denying WTAO's earlier request for such a waiver 
properly distinguished between waivers for good cause of substantive 
rules (which Section 1.351 is not) and ad hoc exemptions from general 
procedures applicable to all. WTAO is in exactly the same position as 
numerous other parties who have applications before the Commission 
for changes in existing facilities which may not be processed until resolu- 


tion of the Commission's 
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overall allocation proceedings. Thus, it seeks an exemption from a 
general procedural requirement adopted in aid of the Commission's rule 
making power and its obligation to assign frequencies on an overall basis 
in a manner which will best conduce to the public interest. WTAO has 
alleged no facts or circumstances which suffice to put it in a different 
category than the numerous other stations whose applications await a 
lifting of the "freeze" order. * If WTAO were to be given special pref- 
erential treatment by the Commission, a flood of requests for waiver by 
other stations similarly situated would inevitably follow and the entire 
purpose of the Commission's "freeze" order would be defeated by piece- 


meal erosion of its provisions. 


ee ee ee 

* Such matters as WTAO's unsuccessful attempt to operate a UHF 
television station, urged in a supporting affidavit to its petition apparently 
as grounds for a waiver of the "freeze" order, are obviously legally and 
factually irrelevant to such a request. Moreover, as WTAO apparently 
recognizes (Petition, par. 13), even if the Commission were to grant such 
a waiver, a serious question would exist as to whether or not WTAO's 
application should not then be returned to the bottom of the processing 
line in view of the engineering amendment which has been tendered by 


[213] 
41 


the applicant. Section 1.354 of the Rules requires such action whenever 
an application such as WTAO's is amended in any engineering respect 


"other than with respect to the type of equipment specified.") Clearly, 
WTAO's recent amendment to change its proposed operation from 


limited time to daytime only does not come within this sole exception 
to the Rule. 


[211] 
WHEREFORE, for the foregoing reasons and for those previously 

set forth by the Commission in its Memorandum Opinion and Order of 
September 10, 1958, the WTAO petition should be denied. 
Respectfully submitted, 


CLEAR CHANNEL BROADCASTING 
SERVICE 


By 


Reed T. Rollo 


R. Russell Eagan 


Aloysius B. McCabe 
of 
Kirkland, Ellis, Hodson, Chaffetz & 
Masters 
800 World Center Building 
Washington 6, D. C. 


Its| Attorneys 
November 4, 1959 
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[Recv'd. F.C.C. Nov. 4, 1959] 


File No. BP-8027 


OPPOSITION TO "PETITION TO VACATE COMMISSION'S 

ORDER OF SEPTEMBER 18, 1959, FOR RETENTION OF 

FILE NUMBER, AND FOR IMMEDIATE ACTION ON PE- 
TITIONER'S APPLICATION" 


WGN, Inc., licensee of standard broadcast station WGN, Chicago, 
Illinois, by its attorneys, herewith opposes the petition, filed|October 22, 
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1959 by Harvey Radio Laboratories, Inc. (WTAO), requesting that the 
Commission vacate its Order of September 18, 1959 amending Section 
1.351 of its Rules or, in the alternative, waive the provisions of that 
Rule and immediately process WTAO's application for an authorization 
for daytime operation on 720 ke, the Class I-A frequency assigned to 
WGN. 

1. By pleadings filed March 10, 1958 and October 27, 1958, WGN 
has previously recorded its opposition to petitions by 


[214] 

WTAO seeking essentially similar relief as that requested in its present 
petition. In these pleadings, WGN set forth at length the authorities and 
sound policy considerations which support the Commission's uniform 
policy of deferring action on applications such as that of WTAO in order 
not needlessly to complicate the long-pending and already difficult alloca- 
tion problems presented in the "Daytime Skywave" and "Clear Channel" 
proceedings. The authorities cited by WGN in these prior pleadings are 
equally persuasive that WTAO's present petition must be denied. Accord- 
ingly, they are incorporated herein by reference and made a part hereof. * 

2. In addition to the foregoing pleadings, WGN fully concurs with 
the opposition to the WTAO petition being filed simultaneously herewith 
by Clear Channel Broadcasting Service (CCBS), of which WGN is a mem- 
ber. WGN hereby adopts as its 


SS 

* In connection with its earlier requests for a waiver of Section 1.351, 
WTAO filed a petition for reconsideration, which, inter alia, requested 
consolidation of its application for limited time operation with WGN's 
pending application for renewal of license. In view of the fact that WTAO 
has now amended its application to specify daytime only operation, WGN 
assumes that its petition for reconsideration, insofar as it requested 
consolidation with WGN's renewal, has now become moot. 
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[215] 

own and incorporates herein, as additional reasons for the denial of 


the WTAO petition, the arguments set forth in that pleading. 
Respectfully submitted, 
WGN, INCORPORATED 


By 


Reed T. Rollo 


R. Russell Eagan 


Aloysius B. Mc Cabe 
of 


Kirkland, Ellis, Hodson, Chaffetz 

& Masters 

800 World Center Building 
Washington 6, D. (C. 


November 4, 1959 Its Attorneys 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing "Opposition to *Petition 
to Vacate Commission's Order of September 18, 1959, for Retention of 
File Number, and for Immediate Action on Petitioner's Application’ " has 
been forwarded this 4th day of November, 1959, by United States mail, 
postage prepaid, to Benedict P. Cottone, Cottone & Scheiner, 1820 Jeffer- 
son Place, Washington 6, D. C., Attorney for Harvey Radio Laboratories, 
Inc. (WTAO). 


a 
Reed T. Rollo 
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[Recv'd. F.C.C. Nov. 16, 1959] 
File No. BP-8027 


RESPONSE TO "SUPPLEMENT TO 'PETITION TO 
VACATE COMMISSION'S ORDER OF SEPTEMBER 18, 
1959, FOR RETENTION OF FILE NUMBER, AND FOR 

IMMEDIATE ACTION ON PETITIONER'S APPLICATION’ " 


WGN, Inc. (WGN), by its attorneys, herewith submits the following 
response to the Supplement, filed November 3, 1959, to the petition by 
Harvey Radio Laboratories, Inc. (WTAO) requesting an immediate grant 
of its application for a new limited time authorization on 720 kc notwith- 
standing the provisions of §1.351 of the Rules: 

1. WTAO's Supplement to its earlier petition of October 22, 1959 
withdraws the previously tendered amendment to its application for change 
in frequency which would have made that application one for a daytime 
rather than a limited time station. Thus, the Supplement returns the 
WTAO application to the status quo ante the Commission's 
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Report and Order of September 18, 1959 in Docket 8333, in which it con- 
cluded that it would be contrary to the public interest to grant any further 
applications for new limited time stations. The sole basis for WTAO's 
Supplement to its earlier petition appears to be the Commission's sharply 
divided * and not yet final action of October 29, 1959 granting an applica- 
tion by standard broadcast station KPOP at Los Angeles, an existing 
limited time station, to increase its power from 5 to 50 kw and install 
a new directional antenna system. WTAO argues that this action involved 
"a situation which is different in no material respec " from its own ap- 
plication for a new limited time station at Cambridge, Massachusetts, 
and that the KPOP grant is an "apparent ruling" that other limited time 


authorizations may be granted by the Commission up until November 30, 
1959, the date on which its recent amendment to §1.351 of its Rules goes 
into effect. 
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2. The considerations of overall allocation policy and the im- 
portance of adherence to procedures established for all which require 


a denial of WTAO's request for preferential summary consideration of 


its application (despite the fact that at all times since the amendment of 


that application to 720 ke in January, 1958, the Commission's Rules have 
expressly precluded its processing) have 


SS 

* The Commission's grant of the KPOP application was by a three-to- 
two vote, Commissioners Lee and Ford dissenting and Commissioners 
Hyde and Craven not participating. 
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been fully set out in previously filed pleadings by WGN and the Clear 
Channel Broadcasting Service (CCBS), of which WGN is a member. 

These considerations apply with equal force whether WTAO's application 
be considered as a request for a new daytime authorization or for a 
limited time authorization. Because of WTAO's wholly erroneous con- 
tention in its Supplement that the Commission's action on the KPOP ap- 
plication provides a factual and legal precedent for favorable action on 
WTAO's petition, however, WGN believes that the Commission's attention 
should be called to the important distinctions between the KPOP situation 
and the entirely dissimilar relief requested by WTAO. 

3. One cardinal factual difference between the KPOP application 
and the WTAO application — a difference which has been conveniently 
ignored by WTAO — is, of course, the fact that KPOP is located hundreds 
of miles to the west of the dominant Class I-A station on the channel. As 
a result of its location to the west of the dominant station, KPOP has been 
and will continue to be required by § 3.23 of the Rules to cease operating 
at its own local sunset, precisely as if it were a daytime rather than a 
limited time station. Consequently, KPOP receives no "bonus hours" of 
operation on a Class I-A frequency after the time at which it|would be 
required to cease broadcasting if it were a daytime only station. 
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4. On the other hand, if WIAO were to operate limited time at 
Cambridge, Massachusetts, it would be on the air several hours 
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each evening past its own local sunset and until local sunset at Chicago, 
at the end of which "bonus period" the entire path between Cambridge 
and Chicago would be subject to nighttime interference conditions. 

5. It ig precisely this type of "bonus" operation by limited time 
stations on clear channels which the Commission's recent Report and 
Order terminating Docket 8333 found to be contrary to the public interest. 
In that report, the Commission made it perfectly clear that the primary 
consideration leading to its conclusion that no further limited time 
authorizations should be made was the harmful effect of operations, 
such as that proposed by WTAO, by limited time stations east of the 
dominant station on the channel. The Commission stated (18 R.R. at 
pp. 1855-6): 

" | | In our 1954 Proposed Report and Order, we tentatively 
concluded (par. 32) that both as to existing and as to proposed 
limited-time Class II stations, these stations which are lo- 
cated east of the dominant Class I station and are therefore 
under our present rules permitted to operate after their own 
local sunset time until the hour of sunset at the location of 
the Class I station, should be required to cease operation 
during these 'bonus hours’ and sign off at local sunset. We 
pointed out that during this ‘bonus’ period the transmission 
path from the Class II station to the Class I station is largely 
one on which nighttime propagation conditions prevail, and 
therefore the resulting interference is substantial and should 
be eliminated. The present rules also permit existing Class 
II stations to operate during nighttime hours, if any, not used 
by the dominant Class I station or stations on the channel. 

In the main, however, the Class I stations 
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operate throughout the nighttime hours, and thus the latter 


provision, in itself, is not particularly significant. 


. . . We are of the view that no further assignments of 
this character are warranted. We pointed out in the Pro- 
posed Report and Order the extreme nature of the inter- 
ference which may result from operation during these 
hours by the Class II station (paragraphs 22 and 32, refer- 
ring to the Denver-Clayton (Mo.) situation). This becomes 
apparent when it is realized that at a moment just before 
sunset at the location of the Class I station, it may be con- 
siderably after sunset at the location of the Class I station, 
and nighttime conditions prevail at that point and over much 
of the transmission path to the west. While to a certain ex- 
tent the effect of this interference would be lessened because 
new Class II facilities would be operating during these hours 
with facilities limited in accordance with the rule adopted 
herein, nonetheless the interference would be severe. Ac- 
cordingly, it appears that we would not be justified in authoriz- 
ing new stations on this basis and thus, except as to the sta- 
tions now licensed, we are removing the provisions of the 
rules for the licensing of limited-time stations; the provi- 
sions for the licensing of the several other classes of sta- 
tions being adequate in this respect." 


6. The foregoing factual distinction between the KPOP situation 
and the present request by WTAO in and of itself suffices to thake the 
former action of the Commission (even if it becomes final) no authority 
for a grant of WTAO's request. There are, however, still further vital 
differences between the two situations, to 
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wit: * 
1. KPOP is an existing limited time station, whereas 
WTAO seeks what amounts to authority to construct a 
new limited time station. 


2. KPOP's application to increase power did not involve 
any increase in radiation towards the normally protect ed 
contour of the Class I-A station and hence was eligible for 
processing under §1.351 of the Rules prior to the recent 
amendment of that provision, which has not yet gone into 
effect. On the other hand, WTAO's application has at all 
times been subject to the provisions of §1.351 and hence 
could not have been granted in any event regardless of the 
Commission's action of September 18, 1959. 


7. In view of the foregoing significant factual differences between 
the KPOP grant and WTAO's application, it is obvious that the former 
action provides no authority whatsoever for a grant of applications such 
as that of WTAO. 

8. Accordingly, it is clear that the Commission should take no 
action whatsoever on the WTAO application either prior to or subsequent 
to November 30, 1959. Such action is precluded by the provisions of 
§1.351 as now worded until November 30 and thereafter 


* The same factual differences which distinguish the KPOP grant from 
WTAO's present request obtain in the only other two actions of the Com- 
mission relied on by WTAO, both of which involved increases in power 
(but with no increase in radiation towards the normally protected contour 
of the Class I-A station) by existing limited time stations (KXL and KJBS) 
located substantially west of the Class I-A stations assigned to the 
frequencies on which they operate. 
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by §1.351 as amended effective November 30. 
Respectfully submitted, 
WGN, INCORPORATED 


By 
Reed T. Rollo 


R. Russell Eagan 


Aloysius B. McCabe 

of 

Kirkland, Ellis, Hodson, Chaffetz 
& Masters 

800 World Center Building 
Washington 6, D. C. 


Its Attorneys 


November 16, 1959 


B 
FCC 59-1183 


‘MEMORANDUM OPINION AND ORDER ae 
By the Commission: Commissioners Hyde and Craven absent; 
Commissioner Lee not participating). 

1. The Commission has before it the following pleadings: 
(a) "Petition for Reconsideration and for Comparative Consideration of 
Petitioner's Application with Application for Renewal of License for 
Station WGN, Chicago, Illinois" filed on October 13, 1958, by Middlesex 
Broadcasting Corporation ; (b) "Opposition to Petition for Reconsid- 
eration" filed October 27, 1958, by WGN, Inc. (hereinafter WGN), 
licensee of Station WGN, Chicago, Illinois; (c) "Petition to Vacate Com- 
mission's Order of September 18, 1959, for Retention of File Number, 
and for Immediate Action of Petitioner's Application" filed by WTAO on 
October 22, 1959; (d) "Supplement to 'Petition to Vacate Commission's 
Order of September 18, 1959, for Retention of File Number, and for 
Immediate Action of Petitioner's Application" filed on November 3, 1959, 
by WTAO; (e) "Opposition to Petition to Vacate Commission's Order of 
September 18, 1959, for Retention of File Number, and for Immediate 
Action on Petitioner's Application’ " filed on November 4, 1959, 
Sp ee ae 


+/Middlesex Broadcasting Corporation is the former licensee of Station 
WTAO, Cambridge, Massachusetts. On August 24, 1959, the Commis- 
sion granted an application (File *‘o. RAL-3593) for consent to an as- 
signment of the license to Harvey Radio Laboratories, Inc. Both the 
former licensee and the present licensee have at all times since the filing 
of the above-captioned application for authority to improve the facilities 
of WTAO been under common control. Therefore, both corporations will 
be referred to hereinafter as WTAO. 
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of September 18, 1959, for Retention of File Number, and for Immediate 
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Action on Petitioner's Application’ " filed on November 4, 1959/by Clear 
Channel Broadcasting Service (hereinafter ccs)’. | 

2. In its petition for reconsideration, WTAO requests that the 
Commission reconsider its action of September 10, 1958, in denying 
WTAO's petition for immediate consideration of its above-captioned ap- 
plication. The Commission denied WTAO's request for immediate con- 
sideration pursuant to the provisions of the Commission Rules (Section 
1.351, formerly footnote 10b to the former Section 1.371) whereby the 
Commission withholds action on applications proposing certain| types of 
operations on U.S. Clear Channel frequencies in the standard broad- 
casting band pending conclusion of formal rulemaking proceedings. WTAO, 
since amending its application in January 1958, to request an authoriza- 
tion to operate on the frequency presently specified (720 kilocycles), has 
contended, in substance, that the provisions of Section 1. 351 (and former 
provisions from which said section was derived) are invalid, illegal and 
unlawful and that the Commission's observance of those provisions by 
withholding action on the applications involved, particularly WTAO's ap- 
plication, is arbitrary, capricious, a violation of the Commission's 
statutory duty to grant WTAO's application and a violation of WTAO's 
rights. WTAO characterizes the basis for the Commission's| denial of 
the WTAO petition as "fallacious", "erroneous" and "astounding." 

3. In its "Petition to Vacate Commission's Order, etc,"" WIAO 
"requests that the Commission (a) vacate its Order of September 18, 
1959, amending its rules so as to impose a new ‘freeze’ with respect to 
its application and that such action be taken by the Commission prior to 
the effective date of said amendment; and (b) promptly thereafter pro- 
cess and act of Petitioner's application in accordance with the procedures 
prescribed in Section 309 of the Communications Act." WTAO tendered 
simultaneously with this pleading an amendment to specify daytime only 
operation in lieu of limited time operation. Thereafter, however, on 
November 3, 1959, WIAO withdrew the amendment before it) was ac- 


cepted for filing. Therefore, WIAO's requests for (a) retention of file 
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number notwithstanding the provisions of Section 1.354 (h)(1) of the Com- 
mission Rules requiring the assignment of a new file number to an ap- 
plication upon the amendment of an application to change the engineering 
proposal or for (b) a waiver of said section have become moot. WTAO's 
supplement: filed November 3, 1959, advanced further reasons in support 
of WTAO's request for immediate consideration of its application. 


Fr 1 EET 


£ CCBS is an informal association comprised of the licensees of the 
following thirteen Class I-A standard broadcast stations: WGN, Chicago, 
Illinois; KFI, Los Angeles, California; WFAA, Dallas, Texas; WSM, 
Nashville, Tennessee; WHAS, Louisville, Kentucky; WHAM, Rochester, 
New York; WJR, Detroit, Michigan; WOAI, San Antonio, Texas; WBAP, 
Fort Worth, Texas; WWL, New Orleans, Louisiana; WHO, Des Moines, 
Iowa; WSB, Atlanta, Georgia; and WLW, Cincinnati, Ohio. 
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4. In support of its petition for reconsideration, WTAO contends 
in substance, that immediate consideration of its application is required 
by the decision of the Court of Appeals in the KOB case (American Broad- 
casting Company v. Federal Communications Commission, 89 U.S. App. 
D.C. 298, 191 F. 2d 492, 7 Pike and Fischer R.R. 2033) and Section 
6(d) of the Administrative Procedure Act; that Section 1.351 of the Com- 
mission Rules is invalid and that the decision of the United States 
Supreme Court in the Storer case (United States, et al. v. Storer 


eee eee 


Broadcasting Company, 351 U.S. 192, 13 Pike and Fischer R. R. 2161) 


requires the Commission to make a finding on the merits of its request 
for waiver of Section 1.351. WTAO argues that "the Commission's at- 
tempt to distinguish the KOB case on the ground that in that case the 
question of terminating KOB's ‘temporary’ assignment was involved and 
that a question of interference to Station WJZ was involved, is com- 
pletely fallacious and erroneous"; that Section 6(d) of the Administrative 
Procedure Act, requiring prompt notice of the denial in whole or part of 
a written application, must be read in the light of Section 10(e) of the 

Act which provides for judicial redress when agency action on an applica- 
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tion is "unreasonably delayed"; that the Commission gives as reasons 


why it believes its action in the daytime skywave proceeding [ Docket No. 


8833, terminated by the Commission's Report and Order of September 
18, 1959 (FCC 59-970) and Supplemental Report and Order of October 21, 
1959 (FCC 59-1072)] has not been unreasonably delayed, the same reasons 
which the Commission advanced in the KOB case; that "the Commission's 
continued refusal to act on [the WIAO] application is for all practical 
purposes, if not technically, a denial of the application”; that the Com- 
mission's Order of September 12, 1958, is a violation of Section 309(b) 
of the Communications Act of 1934, as amended, which provides for the 
granting of certain applications or notifying the applicant of the deficiencies 
therein and designating the application for hearing; that the Commission 
concedes that Section 1.351 is a substantive rule because rule making 
proceedings in Docket No. 11846 preceded the adoption of the revision 
and recodification of Part 1 of the Commission Rules; that, however, in 
said rule making proceedings, the Commission provided for comments 
by interested parties on or before November 15, 1956, but on/December 
17, 1956 postponed indefinitely the time for submission of comments and 
announced "that it expected to issue a further notice of proposed rule 
making with opportunity to interested persons to submit comments upon 
a revised set of proposed rules", yet no further such notice was ever is- 
sued by the Commission before it adopted the new Part 1 on December 11, 
1957, and ''no opportunity was ever afforded to interested persons to 
submit comments with respect to Section 1.351." 
5. WTAO contends that "the Commission has attempted to support 
its refusal to withhold action on that portion of [WTAO's] application 
which requests limited time operation, upon the ground that on March 12, 
1954 it issued a proposed report in Docket No. 8333 which, if it is ever 
made final, would abolish the present provisions of the Commission's 
Rules which permit limited time operation as proposed in Petitioner's 
pending application"; and that "first, the Commission's action of March 
12, 1954 is nothing more than a proposed action" and, second|, that the delay 
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since then brings the Commission's refusal to act on the WTAO applica- 
tion within the KOB decision. WTAO argues that the Commission has 
acted arbitrarily and capriciously in refusing to consider the merits of 
WTAO's request for waiver and has said, in effect, that "a procedural 


rule will never be waived by the Commission." 

6. WTAO argues that since the Commission said that action on 
the WTAO application should be withheld because of a pending rule mak- 
ing proceeding in which limited time operations would be abolished, 


action on the WGN license renewal application should be withheld because, 
in the rule-making proceeding in Docket No. 6741, "the clear channel pro- 
ceeding”, there is a proposal that 720 kilocycles, on which WGN operates, 
no longer be entitled to Class I-A protection; and that a grant of the WGN 
renewal application would prejudice WIAO's application; and that the 
WGN renewal application "is in direct conflict" with the WTAO application. 
7. In its Opposition to the WTAO petition for reconsideration, 
WGN contends that "the difficulty with [WTAO's] reliance upon the KOB | 
case is that the facts in the present situation are entirely different; that 
"in KOB, as the Commission properly points out in its Memorandum 
Opinion and Order, the question at issue was the right of an existing 
licensee of the Commission to be relieved of an illegal infringement upon 
its license caused by a ‘temporary’ assignment to another existing station 
which events had shown to be, in fact, a permanent arrangement"; and 
that "here, [WTAO] can complain of no modification of rights under its 
existing authorization for Station WTAO'; that, "on the contrary the ir- 
regular action it seeks from the Commission would create, rather than 
eliminate, just the kind of problem which gave rise to the KOB litigation"; 
that, similarly, Section 6(d) of the Administrative Procedure Act has no 
applicability to the [WTAO] situation whatsoever, since its notification 
requirement is pertinent only to ‘denial’ of applications, and not to 
deferral of action thereon by the agency for good cause shown and stated"; 
that WIAO's argument "that the Commission's imposition of a general 
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‘freeze’ on applications such as its amended proposal for operation on 
720ke ‘is for all practical and legal purposes. . . a denial’ is|not only 
literally incorrect, but it also overlooks the Commission's broad proced- 
ural discretion in the effectuation of its duty to assure the most efficient 
use of the radio spectrum"; that "the Courts have, on several occasions, 
disclaimed any authority to direct the order in which the Commission 
shall consider its cases." WJR, The Goodwill Station v. FCC, 84 App. 
D. C. 1, 6, [4 Pike and Fischer R. R. 2056] reversed on other grounds 
but affirmed on this point, 337 U.S. 265, 272 (1949) [5 Pike and Fischer 
R. R. 2009]; that "the Commission's authority to postpone action on 
pending applications pursuant to the identical regulation now challenged 
by [WTAO] has been expressly affirmed. Harbenito Broadcasting Com- 
pany v. FCC, 94 App. D.C. 329, 218 F. 2d 28, (1954) [10 Pike and 
Fischer R. R. 2079]". 
8. WGN contends that "in rearguing the invalidity of Section 1.351 
of the Rules, [WTAO] incorrectly states that the Commission's Memo- 
randum Opinion and Order concedes that this provision is a substantive 
rather than a procedural regulation"; that this argument 
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misconceives the purpose of the Commission's reference to the rule 
making proceeding in 1956 leading to codification of Section 1/351 as part 
of the Commission's general rules of procedure’: that "the significance 
of this proceeding to the present petition is that, if [WTAO] had chosen 
to challenge the Rule as being a substantive provision and hence not prop- 
erly included with Part 1 of the Commission's regulations (governing 
procedural matters), it had ample time to do so"; that "contrary to 
[WTAO's] statement, the Commission's file in Docket 11846 shows that 


written comments on the proposed codification of the Rules were filed, 


and that numerous conferences were held between the Commission's staff 
and practitioners before the Commission (including the attorney for WTAO) 
in order to discuss the new provisions"; that if WTAO “is correct that 
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Section 1.351, as recodified in 1957, was in fact a Rule of substance, it 


could have sought review and determination of that question at the time of 
the Commission's action. Cf. CBS v. U. S., 316 U.S. 407 (1942); U.S. 
v. Storer Broadcasting Company, 351 U.S. 192 (1956)"; and that "thus, 


even if its attack on the validity of the Commission's ‘freeze’ had merit, 
it comes too late at this time." 

9. WGN states that the "Commission properly rejected [ WIAO's] 
request for an unprecedented waiver of Section 1.351 in order to obtain 
immediate action on its application”; that "the Commission's distinction 
in its Memorandum Opinion and Order between ad hoc waivers of sub- 
stantive rules (which Section 1.351 is not) and piecemeal exemptions 
from general procedures applicable to all is a valid one"; that "waivers 
in the former situation may be justified by the merits of the individual 
cases presented, whereas exemption from procedures designed for all 
merely constitutes arbitrary preference of individual applications"; that 
“while it is true that the Commission has authority to waive provisions 
such as Section 1.351 in unusual cases, it is by no means required to do 
so on a Showing as tenuous as that which has been made by [ WTAO]; nor 
does the Storer case require the Commission to place the private equi- 
ties of individual applicants ahead of the public interest in the solution 
of nationwide allocation problems, as [ WIAO] would have it do." 

10. WGN states that there is no merit to WTAO's request for 
comparative consideration of its application and the WGN renewal appli- 
cation on WTAO's grounds that the WTAO application is in conflict with 
WGN's because of WTAO's failure to comply with proposed new regula- 
tions in Docket No. 8333 and that the Commission cannot grant WGN's 
renewal because of a change in the classification of 720ke proposed in 
Docket No. 6741; that WTAO's interests would not be affected in any 
way by the pending proposal in Docket 6741 to reclassify 720kc; that 
Section 1.351 of the Rules, insofar as it requires that action on WIAO's 
application be deferred pending completion of the proceedings in Docket 
8333, applies with equal force to both Class I-A andClass I-B frequencies; 
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that sound policy considerations which led the Commission to 
action on applications such as that of WTAO in order to avoid 
complication of an already difficult problem are not dependent 
outcome of the proceedings in Doc 
problems posed by Docket 6741 provide no legal basis for the 
failure to grant the WGN renewal; that the "Commission's dut 


Section 307 (d) of the 
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Act is to renew existing licenses upon their expiration if it fin 


ket 6741; that the considerati 
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such action would be consistent with the public interest, convenience, 


and necessity; that "absent a general freeze" order such as 
prohibits consideration of WTAO' 
authority to withhold actio 
cause "suppositious eventualities" 


fact, never come to pass. 


general allocation problems such as those involved in Docket 6 


not germane to consideration of applications for the renewal 0 
licenses permitting the continuation of broadcast services pre 
found to be in the public interes 
[ WTAO] does that its amended application for 720kc is 'in dir 
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application is ‘in direct conflict’ at the present time with Section 1.351 


of the Rules”; that an application not consistent with the Commission's 


Rules would not be entitled to comparative consideration even 
not appear t 
WGN, Inc.'s present operatio 
Commission, [WTAO's] application is not only entitled to no 
consideration, but to no consideration at all." 

11. 
October 22, 1959, and supplement thereto filed on November 
WTAO requests "that the Commission (a) vacate its Order of 


if (as does 


o be the case her@ it were, in fact, mutually exclusive with 
n'’; that "under the outstanding rules of the 


comparative 
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September 
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18, 1959, amending its rules so as to impose a new ‘freeze’ with re- 
spect to its application and that such action be taken by the Commission 
prior to the effective date of said amendment; and (b) promptly there- 
after process and act on Petitioner's application in accordance with the 
procedure prescribed in Section 309 of the Communications Act.". WTAO 
recites in some detail the history of its application from the date it was 
originally filed, March 12, 1951, including the amendment in January, 
1958, to specify the facilities presently requested and the Commission's 
denial of its request for immediate consideration on September 10, 1958. 
WTAO also adverts to the Commission's actions of September 18, 1959, 
and October 21, 1959, in terminating the daytime skywave proceeding 
(Docket No. 8333) and amending the rules in accordance with the Com- 
mission's determination in those proceedings. The Orders which WTAO 
requests the Commission to vacate are those adopted simultaneously with 
the termination of the daytime skywave proceeding to amend 1.351 of the 
Rules to provide that action will be withheld on certain applications, in- 
cluding WTAO's, proposing operations on U.S. Clear Channels pending 
the conclusion of the clear channel proceeding (Docket No. 6741). 

12. WTAO requests that the Commission vacate its Orders amend- 
ing Section 1.351 of the Rules to provide that action on the applications 
involved will be withheld until conclusion of the clear channel proceeding 
contending, in substance, that the Order amending Section 1.351 is il- 
legal and void, a “flagrant denial" of WTAO's rights under Section 309(b) 
of the Communications Act and that continued inaction by the Commis- 
sion on WTAO's application is a violation of the Commission's statutory 
obligations declared in Section 6(d) and 10(e) of the Administrative Pro- 
cedure Act and in court decisions in the KOB and 
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Harbenito cases, supra. WTAO charges that 1.351 of the Rules and its 
predecessors have provided that withholding of action on applications 
involved would continue until the daytime skywave proceeding was decided, 
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that the Commission has represented "the freeze would be of short 'tem- 
porary’ duration" but that the Commission, "in complete derogation of 
the publicly stated purposes for imposing the freeze . . . has reimposed 
and broadened the 'freeze' until conclusion of the Clear Channel proceed- 
ing at some "indefinite, ambiguous and uncertain date’. WTAO further 
alleges that the withholding of its application "will bulwark and perpetuate 
the monopoly of Clear Channel stations"; "has been tantamount toa 
denial of its applications"; that the "gross unsoundness of the jreasons 
now used by the Commission for extension of the freeze by linking it to 
the clear channel proceedings" was recognized by the Commission in 
resisting the contention of WJR, Detroit, Michigan, that the Commission 
should withhold action onall applications for daytime stations on Class I-A 
channels until the conclusion of the Clear Channel proceeding (WJR, The 
Goodwill Station, Inc. v. Federal Communications Commission, 84 U.S. 
App. D.C. 1, 174 F. 2d 221, reversed 337 U.S. 265, 93 L. Ed. 1353, 

69 S. Ct. 1097); and that "the Commission cannot lawfully refuse to con- 
sider the equities of the applicant." 
13. In support of its contention that the applicant's "equities" must 
be considered, WTAO submits the affidavit of its president and principal 
stockholder, Frank Lyman, Jr. The substance of Mr. Lyman's sworn 
statement appears to be that the economic hardship experienced by WIAO 
makes it "imperative that improvements be made in Petitioner's existing 
aural broadcast facilities in order to try to be able to sustain and keep 
going its very much desired FM service in the Boston area." 
14. In its supplementary pleading filed November 3, 1959, WTAO 
contends that the Commission's grants of three applications recently 
indicate that action on the WTAO application would be consistent with the 
Commission's proposed new assignments referred to in the Clear Chan- 
nel proceeding (Docket No. 6741). The three applications mentioned 
by WTAO are those authorizing an increase in power of Station KXL, 
Portland, Oregon, from 10 kilowatts to 50 kilowatts (L-WSB,, Atlanta, 
Georgia) granted on April 22, 1959 (File No. BP-5325); an increase in 
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daytime power of Station KJBS, San Francisco, California from one 
kilowatt to 50 kilowatts (L-KYW, Cleveland, Ohio) on July 22, 1959 (File 
No. BP-11362); and an increase in power of Station KPOP, Los Angeles, 
California, from 5 kilowatts to 50 kilowatts (L-KDKA, Pittsburgh, 
Pennsylvania) on October 29, 1959 (File No. BP-7193). WTAO urges 
that there is no basis for distinguishing the action of the Commission in 
granting the KPOP application from the action requested on the WIAO 
application; that WIAO has indicated its willingness to accept the grant 
of its application on the condition, similar to that suggested by KPOP, 
i.e. that the grant of the WIAO application would be subject to the Com- 
mission's final decision in the Clear Channel proceeding; that WIAO had 
requested action on its application long before the similar request of 
KPOP; that the licensee of Station WMMS, Bath, Maine, has agreed to 
interpose no objection to a grant of the WTAO application because of the 
interference to the operation of WMMS as proposed in the application 
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(File No. BP-12527) for an increase in power of WMMS; that in order 


that the Commission may be able to act promptly on the WTAO applica- 
tion, WIAO waives its right to notice provided for in Section 309 (b) of 
the Communications Act of 1934, as amended, and Section 1. 362 (a) of 


the Commission Rules, if such notice is necessary, of any grounds or 
reasons requiring a hearing on the WTAO application; and that, if the 
Commission should be of the opinion that Limited Time operation should 
not be authorized, WTAO will accept a grant of the requested facilities 
on a daytime only basis. 

15. WGN opposes WTAO's "Petition to Vacate Commission's 
Order of September 18, 1959, etc.'’ on the ground that the authorities 
cited by WGN in opposition to WTAO's petition for reconsideration are 
equally persuasive that WIAO's more recent petition should be denied. 
WGN incorporates its opposition to WTAO's petition for reconsideration 
in its opposition to WTAO's petition to vacate the Order of September 18. 


[ 231] 
61 

WGN further states that it concurrs with the opposition filed herein by 

CCBS and also adopts as its own and incorporates CCBS's contentions. 

16. CCBS in its opposition states that it has participated in all 
phases of the Clear Channel proceeding on behalf of the member stations 
and, because of its interest in that proceeding, is vitally concerned with 
any request, such as WTAO's, which might have the effect of impinging 
upon and further complicating a final decision by the Commission in 
Docket No. 6741. CCBS urges that WIAO's present request that the 
Commission vacate its Order amending Section 1.351 should be denied 
because the "sound policy considerations which impelled the Commission 
to deny WIAO's earlier requests for vacation or waiver of the "freeze" 
order in connection with Docket 8333 apply with equal and undiminished 
force to its present request"; because any action by the Commission in 
vacating its Order amending Section 1.351 of the Rules would |make it 
possible for applicants such as WTAO to create obstacles to a resolution 
of the already difficult allocation problems in the Clear Channel proceed- 
ing, and WTAO‘'s request that the Order be vacated "is wholly unsupported 
by any factual or legal showing either of the Commission's lack of power 


to defer consideration of applications which, if granted, might further 


complicate or prevent a resolution of the 'Clear Channel’ proceeding, or 
of the wisdom of the Commission's exercise of that power in this instance"; 
because WTAO's contention that the Commission's "freeze" is in conflict 
with the requirements of the Administrative Procedure Act and the deci- 
sions of the Court of Appeals in the KOB and Harbenito cases|have been 
previously advanced to, and rejected by, the Commission in connection 
with its earlier "freeze" in the daytime skywave proceeding, and the 
Commission's authority to impose a general "freeze" in connection with 
rulemaking proceedings of more limited scope, as in the daytime skywave 
inquiry, is even more clear in thepresent instant; because, "although 
WTAO attempts to find a precedent for piecemeal departure from the 
"freeze" order in the WJR case . . . , that very decision stands for the 
proposition that the courts will not interfere 'to direct the order in which 
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the Commission shall consider its cases'"; because the soundness of 
the Commission's amendment of Section 1.351 is emphasized by the 
scope of the "Third Notice of Further Proposed Rulemaking" in the 
Clear Channel proceeding; and because the amendment of Section 1.351 
is "a necessary and desirable administrative safeguard against further, 
and perhaps fatal, complication of an 
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ultimate solution of the problems’ being considered in the Clear Chan- 
nel proceeding. 

17. CCBS contends that WIAO's allegations "establish no pos~ 
sible ground for a waiver of the 'freeze’ order in its own case." In sup- 
port of this contention CCBS states that the Commission, in denying 
WTAO's earlier request for a waiver of the provision of the rules under 
which action on WTAO's application was being withheld "properly distin- 


guished between waivers for good cause and ad hoc exemptions from 


general procedures applicable to all"; that WTAO is in the same position 
as numerous other parties who have applications before the Commission 
for changes in existing facilities which may not be processed until resolu- 
tion of the Commission's overall allocation proceedings; that WTAO has 
alleged no facts or circumstances which suffice to put it in a different 
category than other stations whose applications await a lifting of the 
"freeze" order and that preferential treatment to WTAO would inevitably 
result in a flood of requests for waivers by other stations similarly 
situated and "the entire purpose of the Commissions ‘freeze’ order 

would be defeated by piecemeal erosion of its provisions." 

18. Tosummarize, WTAO here contends that the provisions of 
the Commission Rules requiring the withholding of action on its applica- 
tion are invalid, that, even if those provisions were valid, circum- 
stances exist which require the Commission to waive said provisions 
and that recent actions of the Commission indicate that proposals such 
as WTAO's are not inconsistent with the proposals contemplated in the 
Clear Channel proceeding. 


[ 233] 
63 
19. We consider first WIAO's claim that Section 1.351 of the 
Rules is invalid. By Report and Order of September 18, 1959/(FCC 59- 
970 released September 22, 1959, 27 FCC 587, 18 Pike and Fischer 
R. R. 1845, 24 F. R. 7755) and Supplemental Report and Order of 
October 21, 1959 (FCC 59-1072, 18 Pike and Fischer R. R. 1857) the 
Commission terminated the daytime skywave proceeding (Docket No. 
8333). Concurrently with the September 18 action, the Commission 
adopted a Third Notice of Proposed Rule Making (FCC 59-97 2, 1 Pike 
and Fischer R. R. 53:lxxiii) inviting comments concerning the plan of 
assigning new Class II unlimited time stations on 23 clear channels and 


the use by Class I-A clear channel stations of power in excess of 50 kilo- 


watts. At the same time, the Commission adopted the Order! here 
claimed by WTAO to be invalid and a "flagrant violation" of WIAO's 
rights. The Order here attacked amended Section 1.351 of the Rules to 
make available several clear channel frequencies for additional assign- 
ments and to continue the former provisions in effect with respect to the 
clear channel frequencies not specified in the amendment, one of which 
is 720 kilocycles requested by WTAO, until conclusion of the clear chan- 
nel rule making proceeding. The Commission considers these actions 
necessary and proper to insure a satisfactory conclusion of, and the 
implementation of, the determinations to be made in the clear| channel 
proceeding. 

20. The Commission's responsibility to provide a fair, efficient 
and equitable distribution of radio service imposed by Section | 307 (b) of 
the Communications Act of 1934, as amended, obviously requires 
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that the Commission consider, when appropriate, the advisability of 
making changes in the standard broadcast allocation scheme to implement 
the statutory mandate. In instituting the clear channel proceeding, we 
deemed it necessary to give thorough consideration to the problems 
involved. We are of the opinion that the matters mentioned above which 
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are the subject of the clear channel proceeding require that we withhold 
action on the WTAO application until the conclusion of the clear channel 
proceeding. Concededly, the clear channel matter and the companion 
proceeding concerning daytime skywave transmission now terminated 
have consumed an extended period of time. We believe, however, that 
the time consumed by our inquiry is justified in view of the necessity of 
considering the numerous proposals and counter proposals that have 
been submitted. External circumstances have tended to delay our final 
determination in both the clear channel proceedings and the daytime sky- 
wave proceeding. The years during which those proceedings have been 
in progress have seen the greatest growth in the number of standard 
broadcast authorizations in history. In the twenty-two years since 1937, 
the number of outstanding authorizations for standard broadcast facilities 
has increased from 704 to over 3500. Recent years have seen the estab- 
lishment of the television and frequency modulation broadcast services 
and the resulting diversion of the time of the Commission and its staff in 
the establishment of those services. It is our hope that, with the work 
already accomplished in the clear channel hearing, the Commission will 
be able to study the comments invited in the Third Notice of Proposed 
Rule Making in the clear channel proceeding and make a final determina- 
tion in the not-too-distant future. This third notice is the result of a 
long and complicated hearing, the purpose of which is to devise methods 
and gain information toward insuring maximum utilization of the United 
States Class I channels. Adoption of criteria on September 18, 1959, 
with respect to daytime skywave interference on Class I channels is a 
major step toward a final solution of the clear channel proceeding. In 
the Commission's above-referenced Memorandum Opinion and Order of 
September 10, 1958, WIAO was advised that action on its instant applica- 
tion would be temporarily postponed because it specified Limited Time 
operation which proposed rule making in Docket 8333 would preclude. 
On September 18, 1959, the Commission terminated the proceeding in 
Docket 8333 and adopted Section 3.38 of the Rules effective November 30, 
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1959, which does preclude Limited Time operation. Since WIAO pro- 
poses a type of operation which is precluded by Section 3.38 of the 
Rules, the WTAO application should be presently held without action 
and, upon the effective date of Section 3.38, be subject to the provisions 
thereof. 
21. Concluding as we must that we are required to give appro- 
priate consideration to the matters which are the subjects of considera- 


tion in the clear channel proceeding, we cannot agree, as WIAO intimates, 


that the Commission is powerless to adopt the necessary procedures in 
the consideration of standard broadcast applications which will assure a 
reasonable expectation that the Commission will be able to implement 
whatever policies may be the result of the Clear Channel proceeding. As 
we have indicated, we are of the opinion that the time devoted to the 
clear channel proceeding is necessary and justifiable. Therefore, we 
are of the opinion that the procedures provided by Section 1.351 are 
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necessary to avoid the possible frustration of the Commission's efforts 
to effectuate whatever rules may be promulgated in the clear! channel 
hearing. Accordingly, we are of the opinion that the provisions of Sec- 
tion 1.351 of the rules are proper and valid. 

22. Our examination of WTAO's pleadings presently under con- 
sideration and comparison of the contentions advanced herein with those 
considered by the Commission in denying WIAO's previous petition of 
January 28, 1958, indicates that the present contentions are substantially 
those rejected by the Commission. Moreover, we are of the opinion 
that the arguments advanced by WTAOin its present pleadings are no 
more persuasively made than they were in its previous petition. WTAO's 
allegation with respect to WIAO's economic burden and recent Commis- 
sion actions concerning the application involving KXL, KJBS and KPOP 
we consider below. 
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23. We discuss briefly WTAO's contention that statutory provi- 
sions and court decisions require immediate action by the Commission 
on the WTAO application. As we have observed we believe that the time 
consumed in rule making proceedings has been necessary and that the 
withholding of action on the WTAO proposal since it was amended on 
January 28, 1958, to specify the facilities presently requested does not 
constitute unreasonable delay under Section 10(e) of the Administrative 
Procedure Act. It is to be noted that WITAO specified the facility now 
requested on January 28, 1958, after the new Part 1 of the Rules had 
been adopted on December 11, 1957. As pointed out in our Memorandum 
Opinion and Order of September 10, 1958, we believe that our action 
constitutes no contravention of Section 6(d) of the Administrative Proce- 
dure Act which requires prompt notice of denial in whole or in part of a 
written application because our action merely deferred consideration of 
the WTAO application until termination of the proceeding in Docket No. 
8333. No action was taken looking toward a denial of the WIAO applica- 
tion. 

24. With respect to the court decisions relied on by WTAO to sup- 
port its contention that the Commission's action is illegal, we are of the 
opinion that the KOB case does not require the result urged by WTAO. 
WTAO ignores the basic concern of the Court of Appeals in deciding the 
KOB matter. In the KOB case the Court stated that the question before 
it was the correctness of the procedure which the Commission had fol- 
lowed and that the answer to the question turned primarily on the applica- 
tion of the section of the Communications Act which provided, in per- 
tinent part, that the Commission could modify the license of an existing 
station only after notice to the station and a reasonable opportunity for 
the station to show cause why the order of modification should not issue. 
The Court clearly found that the "special temporary service authoriza- 
tion" granted to KOB had effected an indirect modification of the license 
of WJZ. Inthe instant situation, there is no circumstance which results 
in the modification of an existing license. We regard the distinction as 
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important. We are of the opinion that the rationale of the KOB case can- 
not be expanded to require the preferential treatment which WTAO seeks. 


In the Harbenito case, the Court of Appeals declined to set aside the Com- 


mission's order postponing, until conclusion of rule making proceedings 
in Docket 8333, actionon an application for license to cover construction 
permit pursuant to the provisions of the Rules now contained jin Section 
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1.351. We see no difference between the validity of our postponing 
action in the Harbenito case and in the instant case. WTAO contends 
that the Commission is bound to grant the WTAO application because of 
the position taken by the Commission in resisting the contention of WJR 
that the pendency of the clear channel hearing required that action on an 
application proposing to operate a station on a frequency assigned to 
WJR be withheld until termination of the clear channel hearing. We are 
of the opinion that the Commission's position in opposing the |claim of a 
procedural right by the licensee of an existing station does not forever 
foreclose the Commission from adopting the procedural policy now in 
effect which we regard as necessary until we can reach a satisfactory 
conclusion in the clear channel hearing. We believe such a necessity is 
obvious from the recent rapid increase in the number of standard broad- 
cast authorizations, the scope of the clear channel hearing and the prob- 
lems being considered therein. We are of the opinion that the public 
interest requires that we adhere to the policy stated in the present and 
proposed provisions of Section 1.351 of the Rules. 

25. Even assuming arguendo that, as claimed by WTAO, rule 
making proceedings were required for the provisions of Section 1.351 
as adopted on December 11, 1957 (effective February 3, 1958) and on 
September 18, 1959 (effective November 30, 1959) we direct WTAO's 
attention to the facts that rule making in Docket No. 11846 preceeded 
our said action of December 11, 1957 and rule making in Docket No. 8333 
proposed "to continue the 'freeze’ on processing daytime only and limited 
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time applications on the frequencies specified in Section 3.25 (a) and 


(b) in order not to prejudice the outcome of the clear channel proceeding 


[Docket 6741]", and, once Docket No. 8333 was terminated, Section 1.351 
was amended accordingly to continue the "freeze" pending conclusion of 
the proceedings in Docket No. 6741. Accordingly, we find no merit to 
WTAO's contention that Section 1.351 is invalid because its provisions 
are substantive and lacked rule making. 

26. Moreover, we believe that the said showing made by WITAO 
in support of its request for waiver of Section 1.351, even if it were 
proved and accepted as true, does not constitute a valid basis for a 
waiver of said section because the showing is outweighed by the neces-~- 
sity of our making no new limited time assignments (a) while rule mak- 
ing was pending to preclude such assignments and (b) after a rule was 
adopted (Section 3.38, effective November 30, 1959) which does pre- 
clude such new limited time assignments. 

27. In considering WIAO's contention of economic hardship 
incident to the competitive difficulties imposed by the present power of 
WTAO, the necessity of defraying part of the cost of operating the com- 
panion FM station, the expense in prosecuting the instant application and 
the losses sustained in WTAO's efforts to operate a UHF television sta- 
tion, the Commission is not unsympathetic in this regard. Nevertheless, 
it is evident that the Commission is not at liberty to decide matters which 
require consideration of broad allocation problems on the basis of the 


economic circumstances of an applicant. 
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28. With respect to WTAO's contention that immediate considera- 
tion would be consistent with the Commission's recent actions in author - 
izing increases in power to Stations KXL, Portland, Oregon, KJBS, San 
Francisco, California; and KPOP, Los Angeles, California, it is to be 
noted that in considering the three applications noted, the Commission 
was aware that permitting modifications in the operation of these particular 
stations which were already operating on the frequencies 
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involved, would not prejudice implementation of the eventual assignments 

which would result from finalization of rule making in Docket 6741. 

29. In view of the agreement between WMMS and WTAO providing 
for the acceptance of the mutual interference which would be caused by 
their respective proposals, it does not appear that this interference 
would, of itself, preclude a grant without hearing of the WTAO applica- 
tion. However, another deficiency in the WTKO proposal is the absence 
of any showing concerning the manner in which the present licensee of 
WTAO proposes to finance the cost of construction and operation of the 
WTAO proposal. 

30. Examination of the recent pleadings of WTAO doesnot clearly 
indicate whether WTAO has abandoned its contention, first urged in its 
Petition for Reconsideration, that the Commission is required to desig- 
nate the WGN application for renewal of license with the instant applica- 
tion of WTAO. In the Commission Memorandum Opinion and Order of 
September 10, 1958, WGN is quoted as stating that "in the engineering 
affidavit submitted with WGN's opposition, the proposed operation of 
WTAO would cause objectionable interference to WGN". It should be 
be noted that the WGN showing of interference from the proposed WTAO 
operation, during the period of approximately two hours before sunset 
at Chicago, was based upon Figure 2 of the Commission Rulés, which is 
applicable to nighttime interference only. At that time, there was no 


adopted criteria with respect to skywave interference during the period 


prior to local sunset at Cambridge, Massachusetts, where WTAO is 


located. A study of the WTAO proposal indicates that it would cause no 
objectionable groundwave interference to WGN during the hours from 
local sunrise to local sunset at Cambridge. The "bonus hours" of opera- 
tion (local sunset at Cambridge to local sunset at Chicago) are precluded 
from consideration by the provisions of Sections 3.23(b) and/ 3.38, adopted 
September 18, 1959, effective November 30, 1959. Since the objectionable 
interference upon which WTAO places its claim for a comparative hearing 
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with the WGN license renewal would occur at a time during which WTAO 
is precluded from operation, WTAO's claim of a right to such comparative 
hearing is without merit. Furthermore, until our considerations in the 
clear channel proceeding in Docket 6741 have been concluded and we have 
determined what assignments should be allocated on U.S, Class I fre- 
quencies, it would be pointless to hold hearings for comparative con- 
sideration of renewal applications of Class I stations and applications 
for new operators on those frequencies. 
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31. In view of the foregoing, IT IS ORDERED, That WTAO's 
requests that the Commission reconsider its action of September 10, 
1958, in denying WTAO's first request for immediate action on its 
application, vacate its Order of September 18, 1959, in amending Sec- 


tion 1.351 of the Rules, immediately consider the WTAO application 
and the pending application for renewal of license of WGN ARE DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: November 25, 1959 
Released: December 7, 1959 
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STATEMENT OF QUESTIONS PRESENTED 


The parties have stipulated that the issues are: 


1. Whether the Commission's refusal to act on Petitioner's appli- 
cation, as requested, and its amendment of Section 1.351 of its Rules, is 
in violation of the Commission's statutory duties and of Petitioner's 
legal rights. 

2. Whether the Commission's refusal to act on Petitioner's appli- 
cation, as requested, is arbitrary, capricious or unreasonable because 
of — 


(a) the Commission's alleged failure to state adequate 
grounds distinguishing its refusal to act on said application 
from its actions upon other applications for Clear Channel 


frequencies, and 


(b) the Commission's alleged failure to consider the 
grounds relied upon by Petitioner in support of its request 
for waiver of Section 1.351 of its Rules. 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT . 
STATEMENT OF THE CASE 

STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT . 

ARGUMENT 


I. The Commission's Refusal to Act Upon Petitioner's 
Long-Pending Application Because of a General 
Freeze Which Has Been in Effect Fifteen Years and 
Which Cannot be Expected to Terminate Within Any 
Early Future Period, Is In Violation of the Commis- 
sion's Statutory Duties and of Petitioner's REO 
Rights : : 3 
The Commission's Refusal to Act on Petitioner's 
Application is Arbitrary and Capricious in View of 


Its Contradictory and Inconsistent Actions in 
Regard to the Freeze : ead. 


CONCLUSION 
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Skywave Proceedings 
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1958 and Dec. 23, 1958 ; 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,522 


HARVEY RADIO LABORATORIES, INC., 


Petitioner, 


UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents, 


CLEAR CHANNEL BROADCASTING SERVICE 
and 
WGN, INC., 


Inter 


PETITION FOR REVIEW AND TO COMPEL ACTION 


BY FEDERAL COMMUNICA TIONS COMMISSION 
een ae nae meetin 


BRIEF FOR PETITIONER 
HARVEY RADIO LABORATORIES, INC., 


JURISDICTIONAL STATEMENT 


Petitioner seeks an order of this Court directing the F 


ivenors. 


ederal Com- 


munications Commission (hereinafter referred to as the Commission) to 


take action upon Petitioner's application for a construction permit to 


2 
change the facilities of Radio Station WTAO, Cambridge, Massachusetts, 
from 740 kc, 250 watts, daytime only, to 720 kc, 5 kw, daytime only, 
and review by the Court of a Memorandum Opinion and Order of the Com- 
mission, released December 7, 1959, denying Petitioner's requests for 
such action. 

This action is brought pursuant to, and this Court has jurisdiction 
under, the provisions of Section 402(a) of the Communications Act of 
1934, as amended July 16, 1952 (47 U.S.C. Sec. 402(a)); Sec. 10 of the 
Administrative Procedure Act (5 U.S.C. 1009), and Sections 2, 3 and 4 
of the Judicial Review Act of 1950 (5 U.S.C. Sections 1032, 1033 and 1034). 
This Court has venue under the provisions of Section 3 of the aforemen- 
tioned Judicial Review Act of 1950 (5 U.S.C. Sec. 1033). 


STATEMENT OF THE CASE 


Since two rule-making proceedings, namely, the so-called daytime 
skywave proceeding (Commission Docket No. 8333) and the Clear Channel 
Proceeding (Commission Docket No. 6741), are pertinent to the issues in 
this case, there is attached hereto as Appendix A a history of those pro- 
ceedings. 

Petitioner is the licensee of radio station WTAO, Cambridge, Mas- 
sachusetts, which, since January 1948, has been licensed on the frequency 
740 kc, (a Canadian Class I-A frequency) with power of 250 watts, day- 
time only. Petitioner's station is the only standard broadcast station in 
the city of Cambridge (R. 168). On March 12, 1951, Petitioner's pred- 


ecessor, Middlesex Broadcasting Corporation,_ filed an application re- 


questing an increase in power to 1 kw on the same frequency. Petitioner 
submitted with its application an engineering report which showed that 
the proposed operation complied in all respects with the Commission's 


SE Ue 


1 Petitioner and Middlesex Broadcasting Corporation, at all times during the 
pendency of the applications referred to herein, have been commonly controlled 
corporations. Assignment of the broadcast interests of Middlesex Broadcasting 
Corporation to Petitioner was approved by the Commission on August 24, 1959. 
The word "Petitioner" will be, therefore, used to denote Middlesex Broadcasting 
Corporation during periods prior to August 24, 1959. (R. 167 f.n. 1). 


3 
existing rules and engineering standards, including the provisions relat- 
ing to the maximum permissible radiation at the Canadian border. The 
application was accepted for filing by the Commission on March 21, 1951 
(R. 167-168). 

On October 25, 1951, the Commission adopted an order to the ef- 
fect that action would be withheld on certain applications found to be in- 
consistent with the provisions of the recently executed new North Amer- 
ican Regional Broadcast Agreement (NARBA), which was then pending 
before the United States Senate for ratification2 (16 F.R. 11186) On 
January 17, 1952, the Commission advised Petitioner by letter that the 
proposed operation would exceed the maximum permissible radiation at 
the Canadian border under the proposed new NARBA, and that Petitioner's 
application would therefore be frozen pending ratification of the new 
NARBA (R. 168-169). 

No action was thereafter taken on Petitioner's application until De- 
cember 9, 1955, when the Commission advised Petitioner that its appli- 
cation involved mutual interference problems requiring a hearing with 
certain later filed United States applications for the frequency 740 kc and 
the frequency 730 kc. The Commission again stated that no final action 
would be taken on Petitioner's application until ratification and entry into 
force of the new NARBA (R. 169). On May 29, 1956, following replies 
by Petitioner and the other applicants to the Commission's letter of De- 
cember 9, 1955, the Commission designated Petitioner's application for 
hearing together with these other applications. However, in its order of 
designation, the Commission reiterated that final action on the applica- 
tion of Petitioner would be withheld pending ratification and entry into 
force of the new NARBA. The Commission further stated that in the 
event the application of Petitioner should receive favorable action in the 
hearing it would be re-frozen "until the new agreement becomes effective." 
(R. 169). 


2 This order. subsequently was incorporated into the Commission's Rules and 
now is designated Section 1.352 (1 Pike & Fisher R.R. 51:226). The|/NARBA was 
ratified by the United States Senate on February 23, 1960. For the text of the 
NARBA, see 1 Pike and Fischer R.R. 41:11. 
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On September 11, 1956, reciting the fact that the prosecution of 
Petitioner's request for increased power on the frequency 740 kc in the 
current proceedings would be fruitless, since even if, after going through 
a costly hearing, Petitioner should prevail over the other applicants, its 
application would be re-frozen, Petitioner requested leave to amend its 
application to specify the United States Class I-A frequency 760 ke with 
1 kw power daytime only. (R. 169-170). Such leave was granted on 
September 18, 1956 (R. 90). 

On January 28, 1958, Petitioner's application was again amended 
to change the requested assignment to a different United States Class I-A 
frequency, 720 kc, with power of 5 kw during the daytime and until the 
time of sunset at Chicago, the location of Station WGN, the dominant 
Class I-A station on that frequency. This latter feature made the appli- 


3 Petitioner submitted a verified 


cation one for "limited time” operation. 
engineering statement with the January 28, 1958 amendment which showed 
that the proposed operation would conform in all respects with the Com- 
mission's existing rules (R. 95-96, 99). 

As outlined'in more detail in Appendix A of this brief, there had 
been in effect since May 9, 1947, the Commission's so-called daytime 
skywave "freeze" (Footnote 10(b) of Section 1.371, later renumbered as 
Section 1.351, 1 Pike & Fischer R.R. 51:225) providing that action on 
applications for daytime and limited time facilities on the frequencies 
720 kc, 760 ke and all other United States Class I channels would be 
withheld pending conclusion of the proceedings in the daytime skywave 
proceedings* There had been no Commission action in this proceeding 
since March 12, 1954 when the Commission had issued a Proposed 
Report looking towards the adoption of certain revisions of its rules to 
give effect to daytime skywave interference. Also, at the time of Peti- 
tioner's amendment to the frequency 720 kc, there had been pending for 


3 


At all times involved herein, the only station on the frequency 720 ke in the 
North American Continent has been Class I-A Station WGN, Chicago, Illinois, 
operating with a power of 50 kw unlimited time (R. 170). 


« Commission Docket No. 8333. See Appendix A, pp. 2 to 3 for the Commis- 
sion's reasons for imposing the daytime skywave freeze. 
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about 13 years, namely since February 20, 1945, the so-called clear 
channel proceedings (Commission Docket No. 6741), but the "freeze" 
was not, at that time, linked to these proceedings. 

Simultaneously with the amendment of its application to the frequency 
720 kc, Petitioner filed a Petition requesting action on its application not- 
withstanding the Commission's "freeze", or in the alternative, for waiver 
thereof. By Public Notice released February 4, 1958 (Report|No. 5700, 
FCC Mimeo 55154), the Commission announced that it had accepted for 
filing Petitioner's amendment requesting change of frequency and increased 
power. On March 10, 1958, the licensee of Station WGN, Intervenor here- 
in, filed an Opposition to Petitioner's request for action (R. 143, 145). 

The Commission by Memorandum Opinion and Order released Sep- 
tember 12, 1958, denied Petitioner's request for action (R. 143-149). 
On October 13, 1958, Petitioner filed a Petition for Reconsideration and 
for Comparative Consideration of its application with the then pending 
renewal application of Station WGN. On October 27, 1958, an Opposition 
to this Petition was filed by WGN (R. 224-225). 

The Commission failed to take any action on Petitioner's Petition 
of October 13, 1958 until almost fifteen months later (December 7, 1959), 
and then only after Petitioner had filed further petitions, discussed below, 
requesting action on its application. In the meantime, on September 22, 
1959, the Commission released a Final Report and Order in the daytime 
skywave proceeding and another Order amending its "freeze" rule (Sec- 
tion 1.351). By its Final Report and Order, the Commission adopted 
new rules which established engineering standards of protection to Class I 
stations from daytime skywave radiations of co-channel Class II stations 
and other rules which precluded any future grants of limited time author - 
izations. By its Order amending Section 1.351, the Commission changed 
that rule so that effective October 30, 1959, the freeze on Petitioner's 
application and other applications on U.S. Class I frequencies would not 
terminate upon the effectiveness of the decision in the daytime skywave 
proceedings as previously provided by the terms of that Section but 
instead the freeze would continue in effect pending conclusion of the 
still undecided clear channel proceedings. (Appendix A, pp.| 10 to 11). 
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On October 22, 1959, Petitioner amended its application so as to 
delete the request for limited time operation in order to bring its appli- 
cation into full compliance with the new rules adopted in the daytime sky- 
wave proceedings (R. 165-166). Also, Petitioner submitted as part of 
the further petition discussed belowa verified engineering statement show- 
ing that, under the newly adopted engineering standards with regard to 
daytime skywave radiations, the operation proposed in its application 
would not cause objectionable interference to Station WGN (R. 192-197). 
On the same date, Petitioner filed a further Petition requesting action on 
its application (R. 167-197). 

On October 28, 1959, the Commission extended the effective date 
of the amendment of its freeze rule from October 30, 1959 to November 
30, 1959. (Appendix A, p. 10). On October 29, 1959, the Commission 
removed from the freeze and granted, without opinion or without stating 
any reasons, the application (BP-7193) of limited time Station KPOP, Los 
Angeles, California, for change in its existing operation on the frequency 
1020 ke by increasing power from 5 kw to 50 kw. (Appendix D-6). On 
November 3, 1959, in view of this action with regard to Station KPOP, 
Petitioner advised the Commission that it was withdrawing its amend- 
ment of October 22, 1959 so that the Commission could consider and act 
on Petitioner's application as one for a "limited time" operation as the 
Commission had done in the case of the KPOP application. On the same 
date Petitioner filed a "Supplement" to its Petition of October 22, 1959, 
pointing out that the action by the Commission on October 29, 1959, grant- 
ing the aforesaid limited time application of KPOP, as well as two earlier 
actions of the Commission, constituted additional reasons for action upon 
its application. However, Petitioner requested that, if the Commission 
should be unwilling to authorize "limited time" operation, the Commis- 
sion proceed to process and act on Petitioner's application as one re- 
questing daytime only operation. (R. 198-202) ie On November 4, 1959, 


5 The difference between the requested limited time operation and the requested 
daytime-only operation is that a limited time would entitle Petitioner to remain on 
the air until sunset occurs at Chicago, the location of Station WGN, which, because 
of the time differential, is one hour later than local sunset at Cambridge, Mass., 
the location of Petitioner's station, whereas a daytime-only operation would re- 
oe signing off the air at the time local sunset occurs at Cambridge. (Sec. 323 
(b) and (c) ) 
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the Clear Channel Broadcasting Service (CCBS), Intervenor herein, and 
WGN filed oppositions to Petitioner's petition of September 18, 1959. 

On November 16, 1959, CCBS and WGN filed responses to the Supplement 
filed by Petitioner on November 3, 1959 (R. 224-225). 


On November 25, 1959, the Commission adopted, and on, December 
7, 1959 it released the Memorandum Opinion and Order (R. 224-237) 
denying all of Petitioner's pending petitions and ruling that action should 
continue to be withheld on Petitioner's application, whether it be consid- 
ered as one for limited time or daytime only operation. On the same date 
that it adopted said Memorandum Opinion and Order, the Commission 
removed from the freeze and granted, without opinion and without stating 
any reasons, two other previously frozen applications to which the amend- 
ment of Section 1.351 expressly applied. (Appendix D-9) On December 
9, 1959, the Commission granted the renewal application for Station won® 


STATUTES AND RULES INVOLVED 


The relevant parts of statutes and the rules of the Federal Commu: - 
nications Commission are set forth in Appendix B hereto. These are 
Section 4(j), 5(e),307(a) and 309(a) and (b) of the Communications Act of 
1934 as amended (48 Stat. 1064 as amended January 20, 1956, 47 U.S.C. 
151 et seq.). Sections 6(d), 9(b), and 10(e) of the Administrative Pro- 
cedure Act (60 Stat. 237, 5 U.S.C. 1001, et seq.) Sections Foe 
1.351, 1.354(c) of the Commission's Rules (1 Pike and Fischer, R.R. 
51:193 et seq.) and Sections 3.23(b) and (c) and 3.25(a) and (b) of such 
Rules (1 Pike and Fischer R.R. 53:101 et seq.) 


6 In its Memorandum Opinion and Order released December 7, 1959, the Com- 
mission found that Petitioner's proposed operation would not involve objectionable 
interference with the operation of Station WGN. (R. 236) In view of this finding, 
which removes any ground for a claim by Station WGN that a grant of Petitioner's 
requested daytime-only operation on 720 ke would constitute a ceoeeertie of its 
renewed license, Petitioner has not appealed from the grant of the N renewal 
application. Petitioner's previous contention that, under the Ashbacker doctrine, 
its application was entitled to comparative consideration with the N renewal 
application, was based upon an assumption that the Commission might agree with 
WGN's claim of objectionable interference. (R. 168-173, 179) 


STATEMENT OF POINTS 


1. The Commission's inaction upon Petitioner's application 
which has been frozen because of the pendency of a fifteen year old 
clear channel proceeding, the termination of which cannot be expected 
at any early future date, constitutes unreasonable delay in according 
Petitioner its statutory rights and therefore requires a mandate by 
this Court compelling action. 


2. The Commission's failure and refusal to act on Petitioner's 
application is arbitrary and capricious because its alleged reasons 
therefor have been contradictory and irrational, because of its incon- 
sistent actions in acting upon applications expressly covered by the 
freeze and to which such alleged reasons are equally applicable, and 
because the Commission arbitrarily refused to consider in Petitioner's 
case public interest factors which the Commission had previously held 
to be relevant. 


SUMMARY OF ARGUMENT 
I 


Under the provisions of the Communications Act and the Admini- 
strative Procedure Act, it is the Commission's express duty to act upon 
applications without unreasonable delay; and Petitioner, as an applicant, 
has an express statutory right to such action. The facts in this case 
clearly indicate a violation of such duty and right. 


Petitioner, the licensee of the only standard broadcast station in 
Cambridge, Massachusetts, has for more than nine years had on file 
with the Commission an application for the improvement of its facilities 


which has been subjected to various freeze orders of the Commission 


throughout this entire period. For more than three years, Petitioner's 


application has requested use of a 1-A clear channel frequency and it 
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has been eligible for consideration upon its merits under all pertinent 
Commission rules and it should have been acted upon well over a year 
ago under such rules, except for the pendency of the daytime skywave 
proceeding which lasted over 12 years and the clear channel! proceeding 
which has lasted for fifteen years. The decision of this Court in the 
"KOB case" (American Broadcasting Company v. F.C.C., 89) U.S. App. 
D.C. 1, 191, F.2d 492 (1951)) is squarely in point, factually and legally. 
In the KOB case this Court held unreasonable a delay which the Com- 
mission sought to justify for the very same reasons, the clear channel 
freeze. Since the time of the KOB case this freeze has run for nine 
more years, and on the basis of the Commission's own statements, even 
if the clear channel proceeding be finally resolved, this freeze will 
continue for a considerable further period and will not terminate, until 
some unspecified later time which is incapable of determination. 


0 


The Commission's failure and refusal to act upon Petitioner's 
application is arbitrary and capricious. The alleged reasong for the 
"freeze" and the actions taken by the Commission with regard thereto 
are contradictory and inconsistent. The reasons presently urged by 
the Commission for continuing the freeze on Petitioner's application 
pending determination of the clear channel proceedings were| formerly 
held by the Commission to be unsound. However, after maintaining a 
freeze for 12 years because of questions of daytime skywave' interference 
which were involved in the separate daytime skywave proceeding, and 
after having resolved those questions by a final decision in that proceed- 


ing and the adoption of new rules pertaining to daytime skywave inter- 
ference, with which Petitioner's application is now fully consistent, the 


Commission has tied the freeze to the clear channel proceedings for the 
very same reasons which it previously urged to be unsound. 
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The Commission has arbitrarily refused to consider uncontroverted 
facts presented by Petitioner showing that action on its application could 
not possibly "prejudice" a decision in the clear channel proceeding even 
though it has waived the freeze ina number of instances, without giving 
any reasons therefor when it did so. Even after Petitioner pointed out 
to the Commission the inconsistency of its refusal to act on Petitioner's 
application in the light of such waivers, the Commission, while stating 
that those waivers would not prejudice the resolution of the clear chan- 
nel proceeding, failed to give any reason why this would be true in those 
cases and not in Petitioner's case. Moreover, the Commission errone- 
ously and arbitrarily held to be irrelevant a number of factors relied 
upon by Petitioner to persuade the Commission to unfreeze its applica- 
tion, even though the Commission itself had previously advanced identical 


factors as reasons against freezing applications pending resolution of the 


clear channel proceeding. 


ARGUMENT 
I 


THE COMMISSION'S REFUSAL TO ACT UPON PETITIONER'S 
LONG PENDING APPLICATION BECAUSE OF A GENERAL 
FREEZE WHICH HAS BEEN IN EFFECT FOR FIFTEEN YEARS 
AND WHICH CANNOT BE EXPECTED TO TERMINATE WITHIN 
ANY EARLY FUTURE PERIOD IS IN VIOLATION OF THE COM- 
MISSION'S STATUTORY DUTIES AND OF PETITIONER'S 
STATUTORY RIGHTS. 

We believe that the facts in this proceeding which are pertinent 
to the first question presented are not in dispute. By incorporating 
these facts, the first question may be more fully stated as follows: 
Has the Commission unreasonably delayed action upon an application 


for improvement of broadcast facilities where — 


(a) The application has been accepted for filing and has been on 
file with the Commission for more than three years; 
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(b) The application is now and always has been eligible for 
processing and consideration upon its merits under all existing rules 
of the Commission, except for the general freeze referred to in (d) 
below; 


(c) Except for such freeze, the application would have been 
processed and acted upon more than a year ago; 


(d) The only reason for the Commission's failure and refusal 
to act on the application is, and has been, the alleged necessity of keep- 
ing that application frozen until after a final decision is reached ina 
general rule-making proceeding which has already been pending before 
the Commission in an undecided state for over fifteen years; 


(e) There is no specified or ascertainable future date for determina- 
tion of such general rule-making proceeding or for termination of such 
freeze, or any basis for believing that these events will occur within 
any reasonably short future period; 


(f) The applicant would accept an express condition that grant of 
its application will be subject to any later final action which may be 
taken in such general rule-making proceeding. 


If the Court concludes that the answer to this question is in the 
affirmative, it is mandatory under Section 10(e)A of the Administrative 
Procedure Act that it direct the Commission to act upon Petitioner's 
application forthwith or within such specified period of time as the Court 
shall determine to be reasonable. As a corollary, it would be logical 
and proper for the Court to retain jurisdiction of this proceeding until 
the Commission so acted. 

* * * 

The provisions of the Communications Act and the Administrative 
Procedure Act make it abundantly clear that it is the Commission's 
express duty to act upon applications before it without unreasonable 


delay and that Petitioner, as an applicant, has an express statutory 
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right to such action. Thus, Section 307(a) of the Communications Act 
provides that "The Commission if public convenience, interest or 
necessity will be served thereby, subject to the limitations of this 

Act, shall grant to any applicant therefor a station license provided 

for by this Act" (Emphasis added). Section 309(a) implements this 
mandate by providing that "If upon examination of any application (for 
construction permit, station license or modification or renewal thereof) 
the Commission shall find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall grant such application" 
(Emphasis added). Section 309(b) provides that "If upon examination of 
any such application the Commission is unable to make the finding speci- 
fied in subsection (a), it shall forthwith notify the applicant. . .of 

the grounds and reasons for its inability to make such finding" (Emphasis 
added). Such notice must precede the designation of an application for 
hearing. On the basis of the reply to the notice, the Commission may 
grant the application, or, if it is still unable to grant the application, it 
must then designate it for hearing. Explicit and implicit in these pro- 
visions is the duty to "examine" an application, and if the required find- 
ing can be made it must be granted; if it cannot, the Commission must 
follow the prescribed statutory procedure which is guaranteed to an 
applicant as a matter of right.” 


The foregoing provisions require the Commission to examine and 
process an application but do not say when it must do so. The statute, 
however, provides other guideposts which indicate that this must be 
done without unnecessary delay in order to protect the rights of appli- 
cants, consistent with the performance of the Commission's duties. 
Under Section 4(j) of the Communications Act, the Commission "may 
conduct its proceedings in such manner as will best conduce to the 
proper dispatch of business and to the ends of justice." But in 1952, 


& See F.C.C. v. Pottsville Broadcasting Co., 309 U.S. 134, 137, in which the 
Court emphasized the Commission's duty to protect private as well as public 
interests. 
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Congressional concern that the "proper dispatch of business") and "the 
ends of justice’ were not being met, particularly in regard to the pro- 
cessing of applications for radio facilities, led to the enactment of 
Section 5(e), which provides as follows: 


"Meetings of the Commission shall be held at regular 
intervals, not less frequently than once each calendar 
month, at which times the functioning of the Commis- | 
sion and the handling of its work load shall be reviewed 
and such orders shall be entered and other action taken 
as may be necessary or appropriate to expedite the 
prompt and orderly conduct of the business of the Com-= 
mission with the objective of rendering a final decision 
(1) within three months from the date of filing in all 
original application, renewal, and transfer cases in 
which it will not be necessary to hold a hearing, and 
(2) within six months from the final date of the hear- 
ing in all hearing cases; and the Commission shall 
promptly report to the Congress each such case which 
has been pending before it more than such three or six 
month period, respectively, stating the reasons therefor.''® 


The rights of applicants generally have been fortified and supple- 
mented by the provisions of the Administrative Procedure Act. Section 
9(b) provides in relevant part as follows: 


'(b) LICENSES. - In any case in which application is 
made for a license required by law the agency, with due 
regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reasonable 
dispatch, shall set and complete any proceedings required 
to be conducted pursuant to Sections 7 and 8 of this Act or 
other proceedings required by law and shall make its 
decision." 


8 The purpose of this amendment is set forth in the following comment on 
Section 5 of the McFarland Bill, S.658, which later became law, in the Senate 
Report on Communications Act Amendments, that accompanied S.658' (Senate 
Report No. 44, 88th Cong., lst Sess., January 25, 1951): 


cases and 6 months from the final date of hearing on all he 
ing cases. The Commission is instructed to report to Congress 
promptly all cases pending before it longer than these peri 
stating the reasons for delay. The Congress will thus be car 
rently apprised of the progress of Commission actions." 
(Emphasis added) | 

| 
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Section 6(d) of the Administrative Procedure Act provides as follows: 


"Denials — prompt notice shall be given of the denial in 
whole or in part of any written application, petition, or 
other request of any interested person made in connec- 
tion with any agency proceeding. Except in affirming a 
prior denial or where the denial is self-explanatory, 
such notice shall be accompanied by 2 simple statement 
of procedural or other grounds." 


Finally, Section 10(e) of the Administrative Procedure Act, defining the 
scope of judicial review, imposes the mandate on all administrative 
agencies that its action shall not be “unlawfully withheld or unreasonably 
delayed", and empowers and requires reviewing courts to "compel agency 
action" where it is "unlawfully withheld or unreasonably delayed." 

It is clear from the foregoing that one of the principal Congres- 
sional objectives has been the prompt and expeditious consideration 
and disposition of applications for government licenses. These principles 


have long been judicially recognized. Thus, in Safeway Stores Inc. v. 
Brown, 138 F.2d 278 (E.C.A. 1943), the Court, after holding that the 


particular situation before it did not warrant mandatory process to the 
Administrator of the Office of Price Administration, stated as follows 
(at p. 280): 


"Tt does not follow, however, that a protestant is 
wholly without remedy in case the Price Administrator 
improperly delays action upon his protest. Section 203(a), 
as we have seen, requires some action, not necessarily 
final, to be taken within a time which it specifies. Ifa 
procedural action is taken within that time the statute is 
silent as to a further time limit upon final action there- 
after. But we think that by clearest implication the act 
requires such action within a reasonable time. If the 
Administrator should unreasonably delay final action it 
would seem clear that this Court, upon a proper showing, 
may under the authority of Section 262 of the Judicial 
Code, 28 U.S.C.A. $377, in aid of its jurisdiction issue 
an order in the nature of a writ of mandamus directing 
the Price Administrator to take action upon a pending 
protest. Knickerbocker Ins. Co. v. Comstock, 1872, 83 
U.S. 258, 270, 16 Wall. 258, 270, 21 L.Ed. 493; McClellan 
v. Carland, 1910, 217 U.S. 268, 280, 30 S.Ct. 501, 54 L.Ed. 
762; Roche et al. v. Evaporated Milk Ass'n et al., 1943, 
319 U.S. 21, 63 S.Ct. 938, 87 L.Ed. 1185. Under such 
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circumstances mandamus will lie where an inferior tri- 
bunal or agency refuses to act even though the act required 
involves the exercise of judgment and discretion. Ex parte 
Newman, 1871, 81 U.S. 152, 169, 14 Wall. 152, 169, 20 |L.Ed. 
877; Interstate Com. Comm. v. United States ex rel. eocet 
boldt Steamship Co., 1912, 224 U.S. 474, 485, 32 S.Ct. 556, 
56 L.Ed. 849. Of course, in such a case the decree of the 
court would merely require the Administrator to exercise 
his discretionary power with respect to the protest without 
any direction as to the manner in which his discretion 
should be exercised." 


It is to be recognized, of course, that, in the exercise of a sound 
discretion, the Commission may subject applicants to necessary and 
reasonable delays which are related to the proper execution of the 
Commission's rulemaking and investigatory functions. ° But, as will 
be shown below, while a Commission imposed delay may initially, and 
for some period thereafter, be reasonable and proper, it may become 
completely unreasonable and improper when inordinate periods of time 
continue to pass without reasonable prospect of termination of the delay 
at any specified, ascertainable, or early future date. This, as we will 
show, is precisely the situation presented in the instant case. 


The facts pertinent to this point are recited in the above Statement 
of the Case and Appendix A of this brief but certain portions| merit 


: Harbenito Broadcasting Company, Inc. v. F.C.C. 94 U.S. App. D.C. 329, 218 
F.2d 28 (1954); Mesa Microwave Inc. v. F.C.C., 105 U.S. App. D.C j1, 262 F.2d 
723 (1958) in which the Court held that it would not compel the Commission to 
take action on applications for licenses to relay television signals to community 
antenna systems by microwave, where the Commission had delayed action be- 
cause of the pendency of an inquiry into the whole subject matter. The Court 
stated (105 U.S. App. D.C. at 3): 

"We think petitioner has not made out a case for the kind of order 
it seeks. It was proper for the Commission to institute a general 
inquiry to determine what general program it should follow jn 
dealing with this multiplicity of problems -- jurisdiction, engineer- 
ing, economics, and general national television policy. We think 
the time from July until now [Dec. 1958] is not so inordinate a 
delay as to justify the interposition of judicial authority in admini- 
strative proceedings midway in that process. . ." 
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emphasis. For more than nine years, Petitioner has had on file an 
application for improvement of the facilities of its existing AM station 
in Cambridge, Massachusetts, the only AM station in that city. Originally, 
this application requested an increase in power on Petitioner's existing 
frequency, 740 kc. At the time it was filed, this application was eligible 
for consideration upon its merits under Section 3.25(c) of the Commission 
rules. However, seven months later, due to the promulgation of a freeze 
order related to the then recently concluded but unratified North American 
Regional Broadcasting Agreement, this original application was frozen by 
the Commission. It remained frozen for over four years until on Septem- 
ber 11, 1956, Petitioner found it necessary to amend to another frequency 
because of the fact that it was otherwise faced with a costly hearing with 
other applicants and even if Petitioner should prevail, its application 
would have been re-frozen. It amended to 760 ke, which is a Class I-A 
channel and its application therefore became frozen under Section 1.351, 
the daytime skywave freeze rule (R. 168-170). At that time, the daytime 
skywave freeze had lasted over nine years. On January 28, 1958, Petitioner 
again amended its application to a different Class I-A frequency, namely 
720 kc, and simultaneously filed a Petition with the Commission urging 


action upon its application?” (R. 90, 170-172). The Commission in effect, 


then froze Petitioner's petition by not acting on it for almost eight months. 
After the Commission, on September 12, 1958, denied this Petition (R. 143- 
149) Petitioner filed a petition for reconsideration. Another year then 
elapsed without action either on Petitioner's application or on its second 
request to unfreeze the application (R. 172-173). However, without acting 
on these matters, the Commission on September 22, 1959 issued a final 
decision in the daytime skywave proceeding. But instead of permitting 


10 Under then existing rules, the amendments of Petitioner's application to 
change first to the frequency 760 ke and later to the frequency 720 ke did not 
affect its file number or the order in which its application would have been 
entitled to be processed, absent the freeze. The Commission's current require- 
ments Section 1.354(h) (i) as to loss of file number when an applicant amends to 
change frequency, were not adopted until April 8, 1959. (24 F.R. 2831; 18 Pike 
and Fischer R.R. 1565) 
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the daytime skywave freeze to terminate, as it would have under the 
existing language, the Commissian amended that rule so that Petitioner's 
application was re-frozen pending conclusion of the clear channel proceed- 
ing, a proceeding which has now been pending for more than fifteen years. 
(Appendix A, pp. 10-11). Petitioner, by further petitions, again protested 
and again urged action upon its application, presenting to the) Commission 
facts showing that its application was fully consistent with the new rules 
pertaining to daytime skywave interference, that a grant of its applica- 
tion could not possibly be inconsistent with the assignments proposed by 
the Commission in its latest proposals in the clear channel proceeding 
and that, in any event, Petitioner would accept a conditional grant which 
would be subject to any final resolution of the clear channel proceeding. 

All of Petitioner's pleas were rejected by the Commission (R. 224-237). 

Except for the daytime skywave and clear channel freeze, Petitioner's 
application on the frequency 760 ke and later on the frequency 720 ke, 
during the entire period that it has been frozen, has been eligible for 


consideration upon its merits under all Commission rules.” Except 


for such freeze, it would and should have been acted upon well over a 
year ago.” 


= The only rule conceivably applicable in determining whether Petitioner's 
application is subject to dismissal or entitled to consideration on its merits, is 
Section 3.25(a) which has provided, at all times, during the entire pgriod of the 
freeze and during the pendency of Petitioner's application, that on Class I-A 
clear channel frequencies, Class II limited time or daytime stations may be 
assigned. (1 Pike and Fischer R.R. 53:151) Although Petitioner's application 
requested limited time operation on the Class I-A frequency 720 ke up to the 
time the Commission decided, in the daytime skywave proceeding, that no more 
limited time operations should be authorized (Section 3.23(b), 1 Pike and Fischer 
R.R. 53:132), Petitioner alternatively requested the Commission to consider its 
application as one for daytime only operation (R. 201-202). And immediately 
after the issuance of the Commission's Memorandum Opinion and Order of 
December 6, 1959, Petitioner's application was specifically amended so as to 
eliminate the limited time features and make it one for daytime only operation. 
(See Appendix C to this brief). 


12 The Commission's processing rules provide that standard broadcast appli- 
cations will be processed in the order of their file numbers. (Section 1.354(c) ) 
The file number of Petitioner's application is BP-8027. On April 9, 1959, the 
Commission by Public Notice announced that it had previously processed standard 
broadcast applications with file numbers as high as BP-12321, which means that 
hundreds of applications filed much later than Petitioner's had then been pro- 
cessed. (Appendix D-1). 
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The "KOB case", (American Broadcasting Company v. F.C.C., 
89 U.S. App. D.C. 298, 191 F.2d 492 (1951) ), is squarely in point. That 
case involved actions of the Commission renewing "special service 
authorizations" to Radio Station KOB, Albuquerque, New Mexico. In 
1941, because of a treaty with other North American countries, KOB's 
licensed frequency (1180 kc) had become unavailable for assignment in 
this country and KOB was therefore issued such authorizations, which 
were designated temporary, to operate on the Class I-A frequency 770 
kc. The appellant in the KOB case was licensed on the frequency 770 ke. 
and although KOB's operation on that frequency caused serious inter- 
ference to its station, it did not press its objections to that operation 
because of the understanding that the situation was temporary until a 
permanent assignment could be found for KOB. In 1944, still operating 
under the temporary authorization, KOB filed an application for permanent 


assignment on the frequency 770 kc. A hearing on the application was then 
held and was completed in early 1945. The Commission then initiated the 


clear channel proceeding, and in August 1946, the KOB application was 
frozen (Appendix A, pp. 1-3). When the freeze had been in effect three 
years and the Commission had successively renewed the temporary 
authorization to KOB throughout this period, the appellant protested 
further extensions but the Commission rejected the protests upon the 
ground that KOB's permanent assignment could not be resolved until the 
clear channel proceeding was decided. 

The Court sustained the validity of the Commission's actions in 
issuing the original temporary authorization and the early renewals 
thereof to KOB without formal hearing to appellant. But it proceeded to 
hold that in view of the already lengthy delay in the resolution of the clear 
channel proceedings and the lack of "showing of even a reasonably possi- 
bility that the clear channel proceedings will be completed shortly", the 
Commission's inaction was in violation of the statutory rights of the appel- 
lant. Pertinent portions of the Court's opinion follow: (89 U.S. App. 

D.C. at 306-307) 
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"There comes a point when what has been designated a 
"temporary measure’ lasts for so long, and shows so 
little sign of being terminated in the foreseeable future} 
that to continue to categorize it as 'temporary' is to 
ignore the realities of the situation. A license itself, 
under the Act, can only be granted for three years dura - 
tion. Thus, the special service authorizations here in 
question have lasted for almost three times the term 0: 
the modifying license which was held invalid in the KO 
case [i.e., Federal Communications Commission v. 


National Broadcasting Company, 319 U.S. 239] 


"We cannot agree that the Commission can maintain 
the status quo indefinitely and in effect semi-permanently 
by offering the argument that the ultimate determinatio 
of KOB's status must depend upon the outcome of the clear 
channel proceedings. It is true that those proceedings may 
ultimately lead to very different conclusions regarding KOB 
than those which might be reached in this case, And in 
turn might result in KOB having to incur additional expenses 
and frequency changes. But even if this would have been a 
valid argument in 1945, when the clear channel procee ings 
were first commenced, it cannot be controlling now. Until 
that time delay had been due primarily to the war, and all 
parties had acquiesed. Further, it then appeared that the 
clear channel proceedings would be disposed of promptly. 
But that is not the situation now before us. The Commis- 
sion has made no showing of even a reasonable possibility 
that the clear channel proceedings will be completed 
shortly." 


"We recognize that the Commission's task is most 
difficult. The vast number of complex problems in radio, 
television, and wire communications imposes a heavy = 
den — often presenting situations well-nigh impossible of 
solution. And of course the courts cannot compel solutions 
where none exist. But on occasion the courts must act to 
make certain that what can be done is done. Agency inaction 
can be as harmful as wrong action. The Commission cannot, 
by its delay, substantially nullify rights which the Act confers, 
though it preserves them inform. Ashbacker Radio Co. v. 
Federal Communications Commission, 326 U.S. 327, 334 
(1945). "Proper administration of the law by governmental 
agencies such as the Communications Commission requires 
careful observance of the procedures established by Con- 
gress. For the protection of the people generally, to say 
nothing of the agencies themselves, convenience of administra- 
tion cannot be permitted to justify noncompliance with/the law, 
or the substitution of fiat for adjudication.’ Heitmeyer v. 
Federal Communications Commission, 68 App. D.C. 180, 189, 
95 F. (2d) 91, 100." 
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This Court's action in Central Freight Lines Inc. v. F.C.C., 
U.S.C.A. D.C., Case No. 14,484, is also in point. Central Freight Lines, 
on May 23, 1958, requested an order from this Court directing the Fed- 
eral Communications Commission to grant or designate for hearing its 
application for operational fixed radio stations. This application had 
been filed on October 18, 1954, and had been frozen by the Commission 
because of a proceeding involving a possible revision of the Commission's 
existing rules with regard to applications for stations in the operational 
fixed radio services. During the pendency of the case in this Court, 
namely, on June 3, 1958, the Commission sent the applicant a Section 
309(b) notice, advising the applicant of the necessity for a hearing on 
its application. This Court by order dated June 17, 1958 denied the 
petition". . . without prejudice to a renewal if the Federal Communica- 
tions Commission does not grant Central Freight Lines a hearing upon 
such application within thirty days of a response from the applicant to 
the letter of the Federal Communications Commission, dated June 3, 1958, 
offering such a hearing." 

These cases are controlling here. The Commission's reason for 
the delay in according the KOB appellant its statutory rights is identical 
with the Commission's reason for the delay in according Petitioner 


herein its statutory rights. The same was true to all intents and pur- 


poses, in the Central Freight Lines case. And Petitioner's rights under 
Section 309 of the Communications Act as an applicant are no less entitled 
to judicial protection against Commission inaction then were the statutory 
rights of the appellant, as an existing station, in the KOB case and the 
Petitioner's statutory rights, as an applicant, in the Central Freight 
Lines case. 

Indeed, the instant case is an a fortiori one requiring judicial 
relief. The clear channel proceeding is now fifteen years old, almost 
nine years older than it was at the time of the KOB case. Moreover, 
as will presently be shown, it is abundantly clear that there is no 
"reasonable possibility that the clear channel proceedings will be 
completed shortly" or, even if this should happen, it would not result 
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in action on Petitioner's application since the freeze on Petitioner's 
application will continue for some further indefinite and unascertainable 
future period. 

By January 1948, both the clear channel and daytime skywave 
proceedings, which were then consolidated, had reached the posture 
where all that remained was the issuance of a final decision by the 
Commission. (Appendix A, p. 3) However, from that date until August 
1953, both proceedings remained in a state of dormancy despite the 
Court's decision, in July 1951, in the KOB case. 

On August 11, 1953, when the freeze was more than six years old, 
the Commission enlarged the scope of the freeze to include applications 
for certain types of fulltime operations on clear channels.!* (Appendix 
A, p. 4) This resulted in the freezing of an application by Harbenito 
Broadcasting Company, Inc. (Harbenito). Simultaneously, the Commis- 
sion issued an order severing the daytime skywave proceeding from the 
clear channel proceeding, giving as its reason the necessity of ending 
the long-standing freeze. (Appendix A, p. 4) Harbenito then took an 
appeal to this Court contending, in part, that the Commission had improp- 
erly frozen its application. (Harbenito Broadcasting Co., Inc. v.. 
F.C.C., Case No. 11984, U.S.C.C.A., D.C., Joint App. pp. 7 and 8) 

On March 12, 1954, five weeks after Harbenito filed its brief, the Com- 
mission issued a Proposed Report in the daytime skywave proceeding, 
calling for further comments, briefs and argument on the proposals made 
therein, At the same time, the Commission proposed to continue the 
freeze on daytime only and limited time applications on clear channels, 
but to terminate the freeze with respect to fulltime applications such as 
the Harbenito application. (Appendix A, p. 5) 

On April 30, 1954, the Commission filed its brief in which it urged 
that the KOB case was inapplicable because at the time of that case "there 
was no showing that the Clear Channel proceeding. . . could be com- 
pleted in the near future," whereas in the Harbenito situation, the 


= This applied only to Class I-B channels since no fulltime operations are 
permitted by other than the clear channel stations on the Class I-A channels. 
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Commission had severed the daytime skywave proceeding from the clear 
channel proceeding in order to reach "an early decision" therein, and 
furthermore, with this objective, the Commission had just issued a pro- 
posed report in the daytime skywave proceeding and had scheduled argu- 
ment for June 7, 1954. (Harbenito Broadcasting Co. Inc.v. F.C.C., 
Case. No. 11984, U.S. App. D.C., Brief for Appellee at pp. 5-6, 7, 11, 
44-46). On July 29, 1954, the Court, pointing to these indications that 
the freeze on the Harbenito application would be “temporary” and not 
“indefinite”, sustained the Commission's contention that the delay would 
not be unreasonable. (Harbenito Broadcasting Co., Inc. v. F.C.C., 94 
U.S. App. D.C. 329, 218 F.2d 28 (1954)) The Court stated (94 U.S. App. 
D.C. at 333): 

"The Commission emphasizes that it did not refuse 


the license. It postponed action on it until the Daytime 
Skywave problem has been resolved, and it lifted that 
problem frdm the Clear Channel case, in which it had 
been included with consequent delay due to other com- 
plexities in'that case. The pending action, says the 
Commission, is one of short delay and not of rejection 


However, the prediction of a short delay was, to say the least, 


overly-optimistic for, the flurry of activity apparently sparked by the 
Harbenito appeal soon again subsided into lethargy. 14 By various post- 
ponements, the submission of all comments, briefs and oral argument 
in the daytime skywave proceeding was not completed until May 1, 1955. 
(Appendix A, p. 6) Then three more years elapsed, without further 


action in either the daytime skywave or clear channel proceedings, 
before the next burst of activity. 

On September 11, 1957, the Select Committee on Small Business of 
the United States’ Senate, which had held hearings upon complaints of day- 
time broadcast stations, (Senate Report No. 1168, 85th Cong. 1st Sess.) 
issued a unanimous report which was critical of the Commission because 


a It shduld be noted that the application of Harbenito is still 
"pending" before the Commission. (See F.C.C. Report on Backlog of Pending 
Applications, dated March 31, 1960, p. 70, F.C.C. 60-512) 
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of the long-standing freeze and the extensive delays in the résolution of 
the clear channel and daytime skywave proceedings. The Committee 
stated that it desired periodic reports from the Commission|with regard 
to its progress in resolving these proceedings. (Appendix Aj pp. 6 to 8) 
On February 10, 1958, in its annual report, the Senate Select Committee 
on Small Business, quoted from a "report on progress" rendered by the 
Commission to the effect that the Commission had held a number of 
intensive sessions during the past 90 days in an effort to resolve the 
clear channel and daytime skywave proceedings. The Committee 
concluded with the statement: 


"Although the many flurries of Commission interest in 
these proceedings in the past have died without any posi- 
tive action being taken, your committee is encouraged 
that the FCC has taken seriously the most recent critir 
cism and recommendations and that at long last a deci- 
sion is imminent. In any event, your committee intends 
to continue its interest in the matter until the FCC meets 
its obligation to render a decision." (Senate Report No. 
1282, 85th Cong. 2nd Sess.) 


Again, as in the "flurry" of 1954, hope as to the imminence of a 
decision was overly-optimistic. For instead of a "decision", the Com- 
mission on April 15, 1958, declared that the record in the clear channel 
proceeding had now become "out dated" because of the long delays, and 


2 
it started that proceeding on a new round of comments and evidence- 


15 
taking by issuing a "Further Notice of Proposed Rule Making". In 


this notice it proposed the assignment of fulltime Class II stations on 
twelve of the twenty four Class I-A channels and stated that it was 

leaving for later determination other issues involved in that proceeding. 
The Commission announced in this notice that it would not terminate the 
freeze even if and when the proposed rule changes were adopted, and 
stated that the freeze would continue for some further unspecified future 
period beyond such time "until the pattern of the new fulltime assignments 


2S The reopening of the record had been requested by the Clear!Channel 
Broadcasting Service, Intervenor herein, in a petition filed November 16, 1956, 
upon the ground that the record should be brought "up-to-date" (Appendix 
A, p. 6). 


24 
has become sufficiently crystallized" so that daytime assignments would 
not "unreasonably block opportunities" for the new fulltime assignments 
(Appendix A, pp. 8 to 9). 

In view of the Commission's stated desire that there be no "block- 
ing" impediments to the implementation of the pro,.osed rule changes 
announced in its Notice of April 15, 1958, the Daytime Broadcasters 
Association, on October 17, 1958, filed a petition urging that the Com- 
mission withhold action upon the license renewal applications of the 
twelve Class I-A stations on the channels to which the Commission was 
proposing to assign fulltime Class II stations. In denying this petition 
on November 7, 1958, the Commission openly admitted that "it appears 
improbable that a final decision to amend the Commission's rules can 
be handed down in the instant rule making proceeding and implemented 
within a relatively short period of time." It went on to say that it was 
"impossible to predict at this time when a final decision resolving all 
of the questions in this proceeding can be adopted”, but that it would 
reconsider the advisability of withholding action on the Class I-A station 
renewal applications "at or near the date that a final decision is issued 
in the subject case" (Appendix A,pp.8 to 9). So far as the public records 
show, no such reconsideration of this matter has ever occurred and it 
is therefore reasonable to assume that we are still nowhere "near the 
date" of a final decision in the clear channel proceeding. And this has 
become quite obvious from the further history of this case. 


All comments in response to the Commission's "Further Notice” 
were filed by October 29, 1958, but nine months later, (July 21, 1959) the 
Commission publicly announced that it expected to issue "a document 
looking toward further rulemaking" in the clear channel proceeding. 

On September 22, 1959, after the passage of more than five years from 
the time of the issuance of its Proposed Report in the daytime sky- 
wave proceeding and the Court's decision in the Harbenito case, , 


the Commission issued its final report and.final rules in that case. 
Simultaneously, however, in the clear channel proceeding, it embarked 
on still another new round of comments and evidence-taking by issuing 
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a "Third Notice of Proposed Rulemaking" in which it put forth an entirely 
different, but partial, proposed solution of the issues in the clear channel 
proceeding. At this time, the Commission by amendment of Section 1.351 
of its rules, formalized its previously stated intention of tying the 
freeze to the clear channel proceeding regardless of the termination of 
the daytime skywave proceeding (Appendix A, pp. 10-11). 

A final indicator of the degree of speed with which the clear chan- 
nel proceeding is moving towards final resolution is to be found in the 
fact that the Clear Channel Broadcast interests have successfully pro- 
cured, over the opposition of Petitioner herein, and other daytime broad- 
cast interests, six months longer than the Commission originally allowed 
for submitting the comments and evidence called for by the most recent 
Notice of Proposed Rulemaking (Appendix A, p. 11). 

Although the language of Section 1.351 purports to fix the termina- 
tion of the freeze as the time of "conclusion of the (Clear Channel) 
proceeding”, the Commission has made it clear by its formal public 
assertions, described above, that the freeze will continue until some 
further unspecified date which is no more certain today than it was at 
the time of the Court's decision in the KOB case. Indeed, it/is fair to 
suppose that such termination date, as applied to Petitioner's applica- 
tion, is even more remote and less certain than was the possible date 
of lifting of the freeze on the KOB application for permanent assignment 
at the time of the KOB decision. For, at that time, the Commission 
related the lifting of the freeze on the KOB application to the date of a 
final decision in the clear channel case. But as of this time] the Commis- 
sion has made it plain that a final decision in the clear channel proceed- 
ing cannot terminate the freeze on Petitioner's application, and that this 
cannot happen until some later indefinite and unascertainable date when 
the Commission might decide that the pattern of new assignments “has 


become sufficiently crystallized." Thus, the Commission plainly admits 


that its latest flurry of activity in the clear channel proceeding will not 
result in a termination of the unconscionable delays in actign upon 
Petitioner's application within any reasonably short future period. In 
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these circumstances, therefore, we respectfully submit that it is encum- 
bent upon this Court that, consistent with its action in the KOB case, and 
in accordance with the requirements of Section 10(e) of the Administra- 
tive Procedure Act, it must direct the Commission to act upon Petitioner's 


application forthwith, or within such reasonable time as the Court may 
determine. 


Il 


THE COMMISSION'S REFUSAL TO ACT ON PETITIONER'S 
APPLICATION IS ARBITRARY AND CAPRICIOUS IN VIEW 
OF ITS CONTRADICTORY AND INCONSISTENT ACTIONS 
IN REGARD TO THE FREEZE. 


Quite apart! from the violation of Petitioner's statutory rights 
because of the unreasonable delay in action upon its application, the 
Commission's refusal to act is arbitrary and capricious for several 
reasons. First, over the years, the Commission's position as to the 
reasons and the necessity for the freeze has been contradictory and 
inconsistent. Second, the Commission has failed to enunciate any 
rational or consistent basis for keeping Petitioner's application frozen. 
Third, while insisting that Petitioner's application must remain frozen 
for an indefinite further period, it has inconsistently waived the freeze 
for other applications, and it has inconsistently refused to apply the 
freeze to other applications to which the Commission's purported 
reasons for the freeze are applicable. And, finally, the Commission 
arbitrarily held to be irrelevant, factors and considerations present 
in Petitioner's case which the Commission had previously held were 
important public interest reasons against applying a freeze. 

The Commission's ambivalence in regard to the necessity for a 
general clear channel freeze is vividly apparent from the history out- 
lined in Appendix A to this brief. During the early period of the pendency 
of the clear channel proceeding, the Commission resisted efforts of the 
clear channel interests to freeze all daytime and limited time applica- 
tions on the clear channels which, under existing rules, were entitled 
to processing and action. Thus, on January 2, 1947, the Commission 
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denied a petition by the Clear Channel Broadcasting Group, Intervenor 
herein, requesting such a general freeze. (Petition of Clear Channel 


Group, 3 Pike and Fischer R.R. 1204) The Commission's reasons were: 

(a) The applications which would be frozen were consistent with existing 

Commission rules and fulfilled a definite public need particularly in 

cities having no other standard broadcast station; (b) Applicants would 

be affected who were desirous of entering FM broadcasting and needed 

a daytime operation for financial help until FM became firmly established; 

(c) It was not necessary to have such a freeze since any grant to such 

applicants would be subject to whatever rules and reallocations might 

be adopted as a result of the clear channel proceedings. 
The Commission's refusal to freeze an application for a daytime 

operation on a I-A clear channel was challenged by a clear channel 

station in the case of WJR, The Goodwill Station, Inc. v. F.C.C.,84 U.S. 

App. D.C. 1, 174 F.2d 221 (1948) reversed 337 U.S. 265, (1949). In its 

brief to this Court, the Commission, relying upon its rejection of the 

request of the clear channel interests for a freeze on such applications 

stated as follows: 


"| | In its opinion the Commission pointed out that if 
the petition were granted 'the net result would be to pre- 
clude the Commission to a very large extent from exercis- 
ing its licensing functions." The Commission further 
pointed out that there is no valid reason for withholding 
action on those applications requesting authority to operate 
on clear channels in accordance with the Commission's 
policy. For these applications are consistent with the 
Commission's Rules and Regulations and fulfill a definite 
public need for service at this time. It also pointed out 
that these grants would not serve as a barrier to a change 
in the Rules to permit operation with power in excess of 
50 kilowatts, should the Commission determine that such 
a change is in the public interest, since, in any event, 
extensive readjustments would be required, and any day- 
time stations now authorized would be subject to whatever 
Rules and reallocations which might be adopted as a result 
of the Clear Channel Hearing, just as existing Class 
stations presently operating daytime on clear channels 
would be.” (Case No. 9464, U.S. App. D.C., Appellee’s 
Brief at page 41). 
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This Court and the Supreme Court sustained the Commission's 
refusal to impose the requested freeze, stating that WJR's contentions 
were based upon "suppositious eventualities” that the Commission at 
some indeterminate future time might modify its rules governing clear 
channel stations. (84 U.S. App. D.C. 1 at 6; 337 U.S. 265 at 272) sy 

When the Commission instituted the daytime skywave proceeding, 
the Commission found it necessary to impose a general freeze on all 
applications for daytime and limited time operations on Class I-A and I-B 
clear channels. The reason given, however, was that evidence had been 
received by the Commission as to serious interference from daytime 
skywave transmissions, and as a result of Court litigation in a case in 
which the existence of daytime skywave interference was claimed, a 
stay had been issued of a grant without hearing of a daytime application 


on a clear channel (Appendix A, pp. 2 to 3). For twelve years, there- 


after, the only purported justification for the freeze was the fact that the 
Commission's existing rules and standards did not then recognize the 
existence of daytime skywave interference, and it was, therefore, 
impossible to act upon daytime and limited time applications until such 
rules and standards had been developed in the daytime skywave proceed- 
ing. However, when the Commission, in 1954, issued its Proposed 
Report in the daytime skywave proceeding proposing new daytime sky- 
wave transmission standards, it announced that it expected to continue 
the freeze on daytime and limited time applications. It gave the cryptic 
reason that this would be done "in order not to prejudice the outcome 

of the clear channel proceeding". (Daytime Skywave Transmissions, 

10 Pike and Fischer R.R. 1541 at 1554) Four years later, when the 
Commission issued its "Further Notice of Proposed Rulemaking" in the 
clear channel proceeding, it stated that the freeze on daytime applica- 
tions on the Class I-A channele would continue "in order to insure that 


16 see also Pittsburgh Radio Supply House v. F.C.C., 69 U.S. App. D.C. 22, 25, 
98 F.2d 303, 306, (1938). <—- 


17 see L. B. Wilson v. F.C.C., 83 U.S. App. D.C. 176, 170 F.2d 798 (1948). 
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the assignments of new daytime stations on 12 of such channels would 
not unreasonably block opportunities for the assignment of the full- 
time Class II stations proposed in that notice, and in order not "to 
clutter" the remaining 12 Class I-A channels "with daytime jassign- 
ments which would tend to prejudice such consideration as it may later 
be desirable to give to proposals" for power in excess of 50| kw for the 
12 Class I-A stations on such channels. (23 F.R. 2612, paras. 76 and 
77).48 Thus, after twelve years, the Commission did a complete about- 
face and adopted as its reasons for continuing the freeze the very same 
reasons which it had previously rejected and which it had argued to be 
most unsound, in this Court and in the Supreme Court! 

On September 10, 1958, in denying Petitioner's first petition for 
action on its application, it made no reference whatsoever to any 
necessity for withholding action because of the clear channel proceeding. =e 
It stated that the pendency of the daytime skywave proceeding was "the 
principal reason for withholding action on certain types of applications 
pursuant to Section 1.351 of the Rules and it set forth at great length its 
reasons why the time consumed by this proceeding was not undue or 
unreasonable. (R. 146-147). With regard to Petitioner's request for a 
waiver, the Commission stated: 


18 When the Commission, in September, 1959, issued its Third Notice of 
Proposed Rule Making in the clear channel proceeding, its final report in the 
daytime skywave proceeding (Daytime Skywave Transmissions, 18 |Pike and 
Fischer R.R. 1845, at 1854-1855) and its amendment of the freeze e (Section 
1.351) tying the freeze to the clear channel proceeding, it gave no rther reasons 
for the freeze, but merely stated that "it appears desirable. . ./to continue 
withholding action on applications which pose potential conflict with a decision 
in the clear channel proceeding” 

sf In its Petition, Petitioner had pointed out that the Commission had 
previously publicly stated that it expected to continue the freeze, after the 
daytime skywave proceeding was decided, until some time after the clear 
channel proceeding was decided (R. 96-97). 
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. ..The numerous considerations that must be taken 
into account in evaluating WTAO's request for waiver 
constitute, for the most part, some of the multitudinous 
considerations that are involved in Docket 8333. Con- 
sequently, it is impossible to evaluate the merits of 
WTAO's section 1.351 waiver request apart from the 
issues involved in Docket 8333. And any dispositive 
action herein merely for the benefit of WI AO, in ad- 
vance of our Final Decision in Docket 8333, would com- 
pletely subjugate the paramount public interest considera- 
tions involved in said Docket 8333." (R. 149) 


But after the daytime skywave proceeding was decided and the 
Petitioner protested the Commission's refreezing of its application 
"pending conclusion of the clear channel proceeding", the Commission, 
ignored its previous elaborate explanation of keeping the application 
frozen “pending conclusion of the daytime skywave proceeding”, and 
stated that it considered its new freeze "necessary and proper to insure 


a satisfactory conclusion of, and the implementation of the determina- 
tions to be made in the clear channel proceeding" (R. 232) and "to avoid 


possible frustration of the Commission's efforts to effecutate whatever 
rules may be promulgated in the clear channel hearing" (R. 234). 

It is obviously impossible, in view of the foregoing, to determine 
the precise rationale upon which the Commission has predicated and now 
predicates the alleged necessity for continuing to freeze Petitioner's 
application. This is even more apparent from the fact that the Commis- 
sion has completely ignored showings made by Petitioner that its applica- 
tion is now completely consistent with the new rules and standards adopted 
in the daytime skywave proceeding and could not possibly prejudice any 
contemplated or possible decision in the clear channel proceeding. Thus, 
when the Commission, after 12 years, adopted the daytime skywave 
standards and rules for which a freeze had been stated to be necessary, 
Petitioner submitted to the Commission a verified engineering showing 
that its application fully complied with these new rules and standards. 

(R. 174-175; 192-197). In addition, in order to meet any possible 
claim that action on its application might "prejudice" a decision in 

the clear channel proceeding, Petitioner made the following engineering 
showing: 
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‘The Third Notice of Further Proposed Rule Maki 

in Docket No. 6741, adopted by the Commission on ears 
ber 18, 1959, proposes to assign a high power, full time 
Class II station on 720 KC within the state of Nevada. 
The proposed WTAO operation would not cause objection- 
able interference, either daytime skywave or groundwave, 
to the proposed Nevada station assignment. 


"Should WGN be eventually granted 750 KW, the high- 
est power seriously considered for Class I-A stations in 
the record of Docket 6741, WT AO will not cause either 
groundwave signal interference to WGN's groundwave 
0.1 mv/m contour during all daytime hours, nor will 
WTAO cause daytime skywave interference thereto dur- 
ing the transitional hours in accordance with the applica- 
tion of Rules 3.187, subsections (a) and (b). With 750 KW 
the nearest point of the WGN 0.1 mv/m contour falls at a 
distance of 543 miles from WTAO, bearing at an azimuth 
angle of 258° from Cambridge, Massachusetts. For this 
distance, under 3.187 (a) and (b) WIrAO may radiate as 
much as 800 mv/m toward WGN before this would be con- 
sidered as objectionable daytime skywave interference, 
WTAO's proposed radiation toward WGN of 410 mv/m is 
51.3% of the maximum value which it may radiate under 
the F.C.C. Rules. Thus, it would be possible for WGN to 
increase power somewhat even beyond 750 KW and WTAO 
would not cause WGN interference. The same holds true 
of the groundwave signal interference of WTAO to the WGN 
0.1 mv/m groundwave contour." (R. 196) 


This factual showing has never been controverted by amy other 
party or by the Commission. In its opinion of December 6, 1959, the 
Commission did not even recite the facts set forth in Petitioner's 
engineering showing. (R. 224-237) 

Petitioner went even further in order to make clear to the Com- 
mission that continuance of a freeze on Petitioner's application would 
be grossly discriminatory and arbitrary and capricious. It cited the 
fact that the Commission had, on October 29, 1959, unfrozen and granted 
an application for the improvement of the facilities of Station KPOP, 
Los Angeles, California, requesting a limited time operation and an 
increase in power from 5 kw to 50 kw on the Class I-A frequency 1020 
ke and that this action was taken notwithstanding the fact that such an 


application was expressly covered by its freeze. (R. 199) Petitioner’ 
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also pointed out (R. 198) that the Commission had earlier, without 
explaining why it had done so, unfrozen and granted two other limited 
time applications on Class I-A channels, one by Station KXL, Portland, 
Oregon, to increase power from 10 kw to 50 kw, and the other by Sta- 
tion KJBS, San Francisco, California, to increase power from 1 kw to 
50 kw (R. 198) (Appendices D-4 and D-5). 

The KPOP application had been filed on April 15, 1949, originally 
requesting an increase in power from 5 kw to 10 kw and had been frozen 
since that time. (Appendix D-2). On July 11, 1958, the application was 
amended to request 50 kw of power with directional antenna and on 
November 2, 1958, the Commission informed the applicant, Standard 
Broadcasting Co., that the application as amended would continue to be 
frozen pending decision in the clear channel proceeding. (Appendix D-3) 

On April 22, 1959, the Commission approved a change of owner- 
ship of Station KPOP to Storer Broadcasting Company (Appendix D-4). 
On September 22, 1959, the Commission announced the adoption of the 
rule changes formally linking the freeze to the clear channel proceeding. 
On October 29, 1959, the Commission announced that on petition by the 
applicant it had, without opinion or without giving any reasons for its 
action, removed the KPOP application from the freeze and granted it 
without hearing subject to engineering conditions which were not 
announced in its Public Notice (Appendix D-6).7" The construction 
permit issued to Storer shows these conditions to be that the grant is 
subject to the requirement that the facilities so authorized must be 
modified upon finalization of the assignment of the fulltime Class II 
station in New Mexico as proposed in the Commission's "Third Notice" 
in the Clear Channel proceeding (Appendix D-7). 

In its Opinion of December 6, 1959, the Commission cavalierly 
disposed of Petitioner's claim of discrimination, by stating that it 
"was aware that permitting modifications in the operation of (Stations 


20 The vote was divided with Chairman Doerfer and Commissioners Bartley 
and Cross voting in favor of the action and Commissioners Lee and Ford dis- 
senting. See Appendix D-6. (F.C.C. Public Notice). 
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KXL, KJBS and KPOP), which were already operating on the frequencies 
involved, would not prejudice implementation of the eventual assignments 
which would result from finalization of rulemaking" in the clear channel 
proceeding (R. 236). It did not explain how or why there would be no 
such prejudice in those cases or how or why there would be any more 
prejudice in unfreezing Petitioner's application which merely sought 
5 kw of power than in unfreezing and granting those stations ten times 
more power. It did not explain why it was proper to unfreeze and grant 
the KPOP application in which admittedly there would be a conflict with 
the Commission's proposed assignment of a fulltime Class I station in 
New Mexico, and not proper to do likewise in case of Petitioner's appli- 
cation which, upon the uncontroverted facts before it, could not con- 
ceivably conflict either with the Commission's proposed assignment of 
a fulltime Class II station in Nevada or even with a possible 750 kw 
operation by the dominant I-A station, WGN, Chicago. It did not explain 
why, in view of the whole tenor of its opinion of December 6, 1960, stating 
that ad hoc exceptions to the freeze were undesirable, the KPOP applica- 
tion could properly be acted upon and granted without hearing or opinion, 
and the Petitioner's could not, when the terms of the freeze just as much 
called for withholding action on the KPOP application as on Petitioner's 
application. Nor did it explain why permitting KPOP, KXL, KJBS and 
WKOK to make expenditures in the sums of $150,000, $154, 226.52, 
$180,237 and $97,767.65 respectively for the modifications of their 
facilities on I-A clear channels would be less likely to impede readjust- 
ments that might be required as a result of a clear channel decision, 
than the expenditure of a mere $12,950 for the modification of facilities 


proposed in Petitioner's pending application (Appendix D-8). 
Other examples of the Commission's inconsistencies bear mention. 
Petitioner pointed out to the Commission that since the Commission was 


proposing to duplicate operations on the clear channel occupied by WGN, 
it should, consistently with its freezing of applications for new or improv- 
ed facilities and with its stated desire to avoid grants which might block 
implementation of its clear channel decision, hold up the renewal of that 
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station (R.154).21 The Commission recited this contention (R. 227), but 
then proceeded to ignore it completely. As has been pointed out, (p. 24 
supra), the Commission had rejected a similar contention made by the 
Daytime Broadcasters' Association with respect to the renewal applica- 
tions of all Class I-A clear channel stations whose channels the Com- 
mission has proposed to duplicate with fulltime Class II stations. 

Further, onthe very day that the Commission turned down by 
Memorandum Opinion, Petitioner's last effort to unfreeze its applica- 
tion, the Commission, without opinion or reasons, waived its freeze 
rule in two other cases involving improvement of facilities on Class I 
frequencies. These involved the application of Station WKOK, Sunbury, 
Pa. for increase in power on the Class I-B frequency 1070 ke from 250 
watts day and night to 10 kw day and 1 kw night, and the application of 
daytime Station WESC, Greenville, South Carolina, for increase in 
power on the Class I-A frequency 660 kc, from 5 kw to 10 kw. 22 
(Appendix D-9). 

Finally, the arbitrariness of the Commission's refusal to unfreeze 
Petitioner's application is vividly apparent from the Commission's flat 
refusal to consider a host of other facts and reasons favorable to the 
unfreezing of Petitioner's application, all of which were squarely identi- 
cal with the very reasons against a clear channel freeze which had 
previously been given by the Commission itself. Thus, Petitioner, in 
a verified statement recited the need of the community of Cambridge 
for the requested improvement in facilities. It was pointed out that 
Station WTAO is the only AM station in Cambridge, which, with a 1950 
population of 120,740 is the 86th largest city in the country and the 
fourth largest city in Massachusetts. Petitioner emphasized the 


= Grant of the renewal puts WGN in precisely the same position, by claim- 
ing modification of license under the KOA doctrine, (Federal Communications 
Commission v. National Broadcasting Company (KOA) 319 U.S. 239) to block 
the proposed new Class IJ fulltime assignment on that frequency, as the Com- 
mission stated would be the case if it should unfreeze and grant daytime applica- 
tions on the clear channeis. (See supra, p. 28-29) 


22 So far as the! Commission's files show, no request for waiver was filed 
by Station WESC. (BP-12473) 
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character of the community as an educational center. Petitioner 
described.its pioneering activities in FM and UHF television; the 
extreme financial burdens which these operations had entailed; the 
continuing difficulties of sustaining those operations with an AM sta- 
tion which, with power of only 250 watts, is under serious disadvantage 
in attempting to compete for advertising revenues with Boston AM sta- 
tions all of which operate with considerably greater power, and several 
of which are allied with powerful VHF television stations. Finally, 
Petitioner expressly committed itself to the acceptance of a condition 
that would subject any grant of its application to such rules as the Com- 
mission might adopt in the clear channel proceeding (R. 184-191). 

These considerations, as will be noted, are identically the reasons 
which the Commission had urged to this Court as to why it considered a 
freeze tied to the clear channel proceeding to be against the public. 
interest. But, in the Commission's decision of December 6, 1959, it 
expréssed its sympathy, and astoundingly proceeded to declare that all 


these circumstances are irrelevant. (R. 235) 


Comparison of the Commission's position with respect to the clear 
channel freeze with its position in other areas where the question of 
freezing applications has come up, shows curious but significant anomolies. 
This Court has frequently been made aware, during recent years, of the 
serious and grave deficiencies in the Commission's television] allocation 
plan. In recognition of this, the Commission was prompted, in 1955, to 
institute its so-called deintermixture proceedings (20 F.R. 2823). It is 
hardly disputable that this proceeding involved questions as basic and 
complex, if not more basic and complex than, the matters involved in 


the clear channel proceeding. More importantly, however, the making 


of VHF grants by the Commission during the pendency of the deinter- 
mixture proceedings posed serious threats to the survival of many 
existing UHF stations. Yet, the Commission, in rejecting requests by 
UHF stations to withhold new VHF grants pending these proceedings, 
stated that it did not "believe that it would serve the public interest to 
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adopt the proposed amendment to the rules, which would be tantamount 
to a freeze on authorizations for new television stations", that it "believes 
that it must retain the discretion to determine on a case-by-case basis 
when the public interest requires that it freeze its adjudicatory process 
during the pendency of rule making" (citing WJR, The Goodwill Station, 
Inc. v. F.C.C.,. 337 U.S. 265), and that the requested relief was 
"neither necessary nor desirable". (First Report on De-Intermixture 
20 F.R. 8495, 13 Pike & Fischer R.R. 1511, at 1516-1518). This Court 
sustained the Commission's position in Coastal Bend Television Company 
- etal v. F.C.C., 98 U.S. App. D.C. 251, 234 F.2d 686 (1956). In this case, 
the Commission stated in its brief: 


" |. We believe it clear, that even if there was some 
inhibiting effect of these grants on possible outcomes of the 
general proceeding, a Commission policy decision that the 
public interest in making the grants outweighs any conceiv- 
able prejudgment which might be involved, would be within 
its discretion. But we also believe that there is no reason 
to assume that the Commission's statement that it will not 
let the VHF grants here influence its decision will not be 
carried out in good faith. See Peoples Broadcasting Co. 

v. United States, 93 U.S. App. D.C. 78, 81, 209." (Case 
Nos. 13034 and 13035, U.S, C.C.A. D.C., Brief for Appellee- 
Respondent at pp. 44-45) 


sec More recently, on January 4, 1960, in the same general effort to solve the 
television allocation problem, the Commission instituted rule-making proceed- 
ings looking towards providing more VHF station assignments by the reduction 
of presently specified distance separations (Docket No. 13340, 25 F.R. 287). But 
although grants of new VHF stations and of modifications of facilities of existing 
stations, such as changes in location or increase in power, could obviously pre- 
vent new additional assignments which are presumably contemplated, the Com- 
mission has not seen fit to freeze any TV application. 
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CONCLUSION 


In the light of the foregoing, it is respectfully submitted that the 
Court should conclude that the Commission's inaction upon Petitioner's 
application is in violation of Petitioner's legal rights, is arbitrary and 


capricious, and that, therefore, pursuant to the provisions of 


Section 


10(e) of the Administrative Procedure Act, the Court should direct 
the Commission to act upon Petitioner's application forthwith! or within 


such specified period of time as the Court shall determine to 


reasonable. 


Respectfully submitted, 


BENEDICT P. COTTONE 
ARTHUR SCHEINER 


be 


1001 Connecticut Avenue, N.W. 


May 23, 1960 Washington 6, D. C. 


Counsel for 


HARVEY RADIO LABORATORIES, INC. 


Cottone and Scheiner 
1001 Connecticut Avenue, N.W. 
Washington 6, D.C. 


APPENDIX A 


HISTORY OF THE CLEAR CHANNEL 
AND DAYTIME SKYWAVE PROCEEDINGS 
The clear channel proceeding (F.C.C. Docket No. 6741) was 

instituted by the Commission on February 20, 1945. In its order institut- 
ing the proceedings, the Commission specified issues looking] towards 
determinations as to (a) whether any changes should be made in its exist- 
ing rules with respect to clear channel stations (Class 1-A and 1-B) and 
other stations operating on clear channels (Class Il), including the ques- 
tions of whether the number of clear channels should be increased or 
reduced, whether the existing power limit of 50 kilowatts for Class 1 
stations should be increased or reduced, and whether any changes should 
be made regarding the power and hours of operation of Class II stations 
on clear channels; (b) what recommendations should be made to the State 
Department for changes in the North American Regional Broadcasting 
Agreement; and (c) what recommendations, if any, should be made to 
Congress fo: enactment of additional legislation (10 F.R. 2194, 1 Pike 
and Fischer R.R. 53:901-53:902). 


The Commission commenced evidentiary hearings in this proceed- 
ing on January 14, 1946. On February 5, 1946, the Commission issued 
a public notice announcing that it would not withhold action on applica- 
tions for Class Il daytime only or limited time operation on the Class 
1-A channels where such applications were consistent with existing rules 
but would consider all such applications individually on their individual 
merits (1 Pike and Fischer R.R. 53:902-53:903). On June 21, 1946, the 
Commission issued a public notice announcing that until conclusion of 
the Clear Channel proceeding it would consider on their individual merits 
applications for Class II daytime and limited time operation on 1-A 
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frequencies where the proposed station operating non-directionally was 
750 miles or less from the dominant 1-A station and would hold only 
pending applications for stations more than 750 miles away. (11 F.R. 
7694; 1 Pike and Fischer R.R. 53:903-53:905) 


On August 9, 1946, the Commission issued a "Statement of Pro- 
cedure" which would govern situations where an application on which 
action was being withheld was mutually exclusive with an unfrozen 
application. In this statement it was also announced that an application 
by Station KOB, Albuquerque, New Mexico, for unlimited time operation 
on the 1-A frequency 770 kc (on which Station KOB had then been operat- 
ing for some time under a "special service authorization") would be 
"frozen" until after a decision in the Clear Channel proceeding. (11 F.R. 
12232; 1 Pike and Fischer R.R. 53:905-53:906) 


On October 8, 1946, an organization composed of Class 1-A stations, 
known as the "Clear Channel Group" petitioned the Commission to broaden 
the clear channel freeze to include all applications for daytime or limited 
time operation on Class 1 channels. On January 2, 1947, the Commission 
issued an opinion denying this petition, (Petition of Clear Channel Group, 

3 Pike and Fischer R.R. 1204). 


On May 9, 1947, the Commission instituted the daytime skywave 
proceeding (F.C.C. Docket No. 8333), in order to determine whether 
rules and standards should be adopted regarding daytime (i.e. pre-sun- 
set and post-sunrise) skywave radiations of Class II stations on Class 
I-A and I-B clear channels (12 F.R. 3359). In its Notice of Proposed 
Rule Making, it recited that under existing rules, no protection was 
provided against daytime skywave transmissions and there was no 
method prescribed for determining the existence or extent of such 
transmissions; that affidavits had been filed alleging serious daytime 
skywave interference to clear channel stations; and that there had 
been appeals to the Courts from grants of applications allegedly 
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involving such interference, on one of which a stay had been issued.! 
The Commission announced in this Notice that pending the conclusion 

of these proceedings the Commission would withhold action on all 
applications proposing new or increased daytime-only or limited time 
facilities on any of the Class I-A or I-B clear channels, and that "The 
Commission will announce its decision as soon as possible after the 
proceeding is closed so that the processing of such applications may 
be resumed at the earliest possible date." 


Evidentiary hearings were concluded in the daytime skywave 
proceedings in June, 1947. , In a-.Notice adopted 
October 30, 1947 (12 F.R. 7341), the Commission scheduled oral argu- 
ment in the clear channel proceedings (in which the record had been 
closed in October 1947) and ordered "That upon conclusion of the oral 
argument, the Commission will issue a final decision in lieu|of a pro- 
posed decision." On December 4, 1947, the Commission consolidated 
the two proceedings for argument because "the problems involved in 
Docket 8333 are also involved in Docket 8741." (12 F.R. 8702) In 
January 1948, oral argument was held by the Commission en banc in 
the consolidated proceedings. 


By Commission order of December 4, 1950 (15 F.R. 9065), the 
daytime skywave freeze order was incorporated in the Commission's 
Rules as footnote 10(b) of Section 1.371. The Commission recited that 
the purpose of this freeze was to avoid assignments "which may not 
conform to the Rules and Regulaticns and Standards of Good Engineering 
Practise which may be adopted as a result of the proceedings in Docket 
No. 8333. . .". 


1 This had reference to the case of L. B. Wilson v. F.C.C., later 
(April 12, 1948) in 83 U.S. App. D.C. 176, 170F (2d) 793. 
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On July 19, 1951, a decision was issued in the so-called KOB case, 


(American Broadcasting Co. Inc. v. F.C.C., 89 U.S. App. D.C. 1298, 191 
F.2d 492). As a result of this decision, the Commission removed from 


the freeze the KOB application referred to above (Albuquerque Broad- 
casting Co., 8 Pike and Fischer R.R. 346 at 348-349)2 


On August 11, 1953, the Commission extended the daytime skywave 
freeze to applications for certain types of Class I fulltime operations on 
Class I-B channels (18 F.R. 4914).2> By separate order on the same date, 
the Commission severed the daytime skywave proceeding from the clear 
channel proceeding for the reasons (a) that a separate decision in the day- 
time skywave proceeding was feasible and could be rendered more quickly 
than if left consolidated, and (b) that an early decision was necessary in 
order to expedite termination of the freeze. The Commission further 
stated that it would "proceed to decide the daytime skywave proceeding 
with as much dispatch as is practicable" 4 (F.C.C. 53-1019). 


2 see Albuquerque Broadcasting Co., 16 Pike and Fischer R.R. 765 at 883-889 
for history of KOB proceeding. 


$ The Commission gave the following reasons for its action: 


"IT FURTHER APPEARING, That further authorization of such 
stations may render difficult the proper formulation and effect- 
uation of any new rules which might be adopted as a result of 
this proceeding, because such stations may incur financial and 
contractual commitments in reliance on their extended daytime 
coverage which would be a serious obstacle to their reverting 
to an operation with a smaller daytime service area, and may 
develop a listening audience in the extended area which they 
serve which might be discommoded by any future withdrawal 
of that service in the event that Docket No. 8333 results in the 
adoption of Rules and Regulations and Standards of Good Engi- 
neering Practise which would require such stations to restrict 
their daytime coverage;". 


3 Further revisions of footnote 10(b) of Section 1.371 were made on October 29, 
1953, (18 F.R. 6968) on April 11, 1956, (21 F.R. 2522) and on July 28, 1958 (23 F.R. 
5772). The rule was renumbered Section 1.351 in connection with a revision and 
recodification adopted December ii, 1957, (22 F.R. 10981). 
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The foregoing modification of the Commission's freeze order 

resulted in the freezing of a then pending application of the predecessor 
of Harbenito Broadcasting Company, Inc. (Harbenito) for license for a 
modification of its construction permit (Roy Hofheinz, 9 Pike/and Fischer 
R.R. 784C at 793-794). An appeal was taken by Harbenito to the United 
States Court of Appeals for the District of Columbia Circuit on October 
15, 1953 in which it was contended, among other things, by Harbenito, 
that the Commission had acted improperly in freezing its application. 
(Harbenito Broadcasting Company, Inc. v. F.C.C., U.S. C.C.A., D.C., 
Case No. 11984, Joint App. pp. 7 and 8) 


On March 12, 1954, the Commission released a Proposed Report 
in the daytime skywave proceeding proposing a revision of its engineer- 
ing standards to prescribe a method of determining "daytime skywave" 
interference and a rule specifying the limits of protection from such 
interference. At the same time the Commission proposed to amend its 
rules so that limited time (post-sunset) operations by Class II stations 
on Class I-A channels would no longer be permitted. The Commission 
further proposed an amendment of footnote 10(b) of Section 11371 which 
would continue the freeze on daytime only and limited time applications 
on both Class I-A and I-B channels until the clear channel proceeding 
was decided, but would lift the freeze on applications such as the Har- 
benito application. (19 F.R. 1543, 10 Pike and Fischer R.R. 1541) 

The Commission scheduled an oral argument upon the Proposed Report. 
By Notice of Further Rule Making issued as part of the Proposed Report, 
the Commission invited written comments, on or before May/|4, 1954, as 
to whether the proposed rules relating to daytime skywave interference 
should be made applicable to existing stations (19 F.R. 1543, 10 Pike and 
Fischer R.R. 1555). 


i“ 
On April 30, 1954, the Commission filed its brief in the Harbenito 
case. On July 15, 1954, the Commission heard oral argument upon the 


Proposed Report in the daytime skywave proceeding. On July 29, 1954, 
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the Court rendered a decision sustaining the Commission's deferment 


of action on the Harbenito application (Harbenito Broadcasting Co. Inc. 
v. F.C.C., 94 U.S. App. D.C. 329, 218 F.2d 28). 


By subsequent actions the Commission postponed until May 1, 1955, 
the date for submission of all comments concerning the applicability of 
the proposed changed rules to existing stations. (20 F.R. 253) On 
January 27, 1955, the Commission released a notice stating that it would 
defer further action upon the Proposed Report until such comments had 
been filed and considered. (20 F.R. 795) 


On November 16, 1956, the Clear Channel Broadcasting Service 
filed a petition to reopen the record in the clear channel proceeding and 
to consolidate this proceeding with the daytime skywave proceeding, upon 
the ground that this was necessary in order to bring the record "up-to- 
date". This was opposed by the Daytime Broadcaster's Association, Inc. 
upon the ground that the requested action would only cause further delay. 
This organization urged that these proceedings either be dismissed or 
that the freeze be terminated. 


In April of 1957, in hearings held by a Subcommittee of the Select 
Committee on Small Business of the United States Senate, evidence was 
received upon the question of delays by the Commission in the resolution 
of the clear channel and daytime skywave proceedings and the duration 
of the freeze (Hearings on Daytime Radio Broadcasting, April 29 and 30, 
1957, Subcommittee of the Select Committee on Small Business, 85th 
Congress, 1st Session). On September 11, 1957, the Select Committee 
issued a unanimous report, stating in part as follows: 

"V, The 'Freeze' on New Daytime Stations and Panes 
in Existing Stations. 


"Of special interest to the committee is the 'freeze' 
imposed on applications for new stations seeking the 
right to operate on frequencies assigned to clear-chan- 
nel stations and on changes in existing daytime stations 
operating on such frequencies. The basic reason for the 


‘freeze’, first adopted in 1946 and continuously in effect 
in one form or another since that time, is to preserve 
freedom of action for the Federal Communications Com- 
mission in deciding the clear-channel and the Daytime 
Skywave Proceedings. The point is made that the Com- 
mission will be in a much better position to enforce what- 
ever decision is made if numerous stations have not been 
assigned to the frequencies involved in those proceedings. 
Clearly, a decision would be easier to effectuate if great 
station dislocation were not involved, but the fundame 

weakness in the justification for the 'freeze' is that it has 
been in effect for over 11 years and there is at present|no 
indication of how much longer it will be necessary to keep 
it operative, since, according to the FCC, that will depend 
upon resolution. of the clear-channel and daytime skywave 
cases."" (p. 23) 


* * BJ 


"Administrative procedures — or, at least, those of the 
FCC — need the most searching reexamination if they 
permit an agency to ignore or freeze reasonable requests 
for improved operating conditions on the ground that the 
matters involved are intertwined with a major rulemaking 
proceeding before the agency and then allow the agency to 
pigeonhole the rulemaking proceeding indefinitely. The 
technique of freezes or temporary suspensions of certain 
governmental activities is a useful one and in some circum- 
stances absolutely essential, but a temporary suspension of 
applications for radio licenses for over 11 years — with the 
end not in sight — is at best an abuse of the technique and 
at worst a flagrant deprivation of the rights of individuals 
by an administrative agency." (p. 24) 

* * * 

"VI. Conclusions and Recommendations. 

* * * 


"Your committee therefore makes the following recommend- 
ations: 


"1, The Federal Communications Commission should 
actively consider the petition of the daytime broadcasters 
and the Clear Channel and Daytime Skywave Proceedings 
as expeditiously as possible. The Commission should 
devote a substantial portion of its time and its staff's time 
to the resolution of these longstanding matters." (p. 30) 


* * * 
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"5. The Federal Communications Commission is requested 
to advise this committee by January 7, 1958, what, if any, 
progress has been made in the consideration of the Clear 
Channel and Daytime Skywave Proceedings and the Day- 
time Broadcasters Association petition for extended hours 
of operation. In addition, this committee would like to 
receive status reports every 60 days thereafter until such 
time as the matters are finally determined or until the 
committee otherwise requests. 


"6. In the event the Federal Communications Commission 
does not give evidence of its intention to pursue an active 
course in the consideration of these problems, or if deci- 
sions have not been rendered within a reasonable period 
of time, this committee will consider recommending to 
the appropriate committees of Congress that they consider 
legislation to dispose of the questions involved in the pro- 
ceedings pending before the Commission." (p. 31) 


(Senate id No. 1168, 85th Congress, 1st SeesOn at 
pages 23, 24, 30 and 31) 

On December 19, 1957, the Commission, in a Notice instituting a 
proceeding relating to the extension of hours of operation for daytime 
broadcast stations (Docket No. 12274), denied the request by the Daytime 
Broadcasters' Association, Inc. relating to dismissal of the clear chan- 
nel and daytime skywave proceedings and termination of the freeze. The 
Commission stated that during recent months it had "made substantial 
progress in its reanalysis of the records of" those proceedings and that 
further study would be required "'to decide the appropriate course to be 4 
followed in those proceedings." (22 F.R. 10497) 5 


On April 15, 1958, the Commission issued a "Further Notice of 
Proposed Rulemaking" in the clear channel proceeding, stating that the 
record before it was "out-dated" and calling for written comments on a 
proposal to "break down" 12 of the 24 Class I-A channels® by assigning 


5 In its annual report issued on February 10, 1558, the Senate Select Committee 
on Small Business quoted from a "report on progress" received from the Commis- 
sion to the effect that the Commission had held a number of intensive sessions dur- 
ing the past 90 days in an effort to resolve the clear channel and daytime skywave 
proceedings. (Senate Report No. 1282, 85th Congress, 2nd Session) 


6 These channels were 660 kc, 670 kc, 720 kc, 770 kc, 780 kc, 880 kc, 890 ke, 
1020 ke, 1100 ke, 1120 ke, 1180 ke, 1210 ke. 


additional full-time stations to such channels and leaving the remaining 
twelve I-A channels’ unduplicated at night. In this Notice, the Commis- 
sion announced that the issue as to power in excess of 50 kw for the 
Class I-A stations on these unduplicated channels was being deferred 

to a later unspecified time. (23 F.R. 2612; corrected at 23 F/R. 2744) 


With respect to the question of the termination of the freeze, the 


Commission stated as follows: 

"76. The processing of applications for new and | 
expanded daytime facilities on the twelve Class I-A chan- 
nels in question should be deferred until reasonable 
opportunity has been provided for the assignment of 
unlimited time Class II stations on these channels. It 
is not possible at this time to anticipate with exactitude 
the date when it will be appropriate to permit the assign- 
ment of new daytime Class II stations on these channels. 
Such action would, accordingly, be deferred until a later 
stage when the pattern of new Class II unlimited time 
assignments on these channels has become sufficiently 
crystallized to insure that the assignments of new day- 
time stations would not unreasonably block opportunitie 
for the assignment of Class II unlimited time stations 
meeting the above-stated requirements." 


"77. Owing to the fact that we have decided to main- 
tain the status quo on the twelve other Class I-A frequen- 
cies on which the possible consideration of higher power 
is being reserved until later, i.e., 640 kc, 650 kc, 700 kc, 
750 ke, 760 ke, 820 ke, 830 kc, 840 kc, 870 kc, 1040 kc, | 
1160 kc, and 1200 ke, it will not be appropriate, pendi 
such action, to clutter those frequencies with daytime 
assignments which would tend to prejudice such consider- 
ation as it may later be desirable to give to proposals for 
increased power."" (23 F.R. 2612, paras. 76 and 77; cor- 
rection published 24 F.R. 2'744) 


On October 17, 1958, the Daytime Broadcasters' Association, filed 
a petition urging that, until the Commission had issued its final report 
and order pursuant to the Further Notice of Proposed Rulemaking, the 


7 These channels were 640 ke, 650 ke, 700 ke, 750 ke, 760 kc, 820'/kc, 830 ke, 
840 ke, 870 ke, 1040 ke, 1160 ke, 1200 ke. 
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Commission should withhold action upon the renewal of license applica- 
tions of the 12 Class I-A stations on the channels which the Commission 
had proposed to break down. By Memorandum Opinion and Order released 
on November 7, 1958, the Commission denied this petition (Clear Channel 
Broadcasting in the Standard Broadcast Band, 17 Pike and Fischer R.R. 
927). 


On July 21,' 1959, eleven months after all comments had been sub- 
mitted pursuant to the foregoing Further Notice, the Commission publicly 
announced that it would issue "a document looking toward further rule- 
making" in the clear channel proceeding. (1 Pike and Fischer R.R. 53; . 
Lxxii) 


On September 18, 1959, the Commission adopted and on September 
22, 1959, it released a final report and order in the daytime skywave 
proceeding, a "Third Notice of Further Rulemaking" in the clear channel 
proceeding, and an amendment of its "freeze" rule. In its final report 
and order in the daytime skywave proceeding, the Commission adopted, 
effective October 30, 1959, changes of its rules and engineering standards 
with respect to daytime skywave interference which were made applicable 
only to proposed new operations on Class I channels, and a change of its 
rules so as to preclude any new limited time operations on such channels 
(18 Pike and Fischer R.R. 1845).® The Commission amended its existing 
freeze rule, Section 1.351, so as to extend the duration of the freeze until 
after conclusion of the clear channel proceeding, except with respect to 
applications on five Class I-B frequencies. (18 Pike and Fischer R.R. 
1845, at 1854-1855; 24 F.R. 7728). The amendment was originally to be 
effective October 30, 1959, but on October 21, 1959, the effective date 
was extended to November 30, 1959. (24 F.R. 8925) 


: These rules were later (namely, on October 21, 1959) further revised and the 
effective date of the new rules was extended to November 30, 1959 (18 Pike and 
Fischer R.R. 1857,:24 F.R. 8925). Petitions for reconsideration of the Commis- 
sion's final actions! in the daytime skywave proceeding urging adoption of more 
restrictive rules, were filed by Clear Channel Broadcasting Service and National 
Broadcasting Company but were denied by the Commission by Memorandum Opinion 
and Order released December 11, 1959 (18 Pike and Fischer R.R. 1859b). 
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In its "Third Notice of Further Rulemaking" in the clear channel 
proceeding, the Commission stated that in the light of the comments it 


had received pursuant to the previous "Further Notice" of April 15, 
1958, it appeared "desirable. . .to secure additional data; . . 
before proceeding toward a conclusion of the proceeding." (24 F.R. 


7737, para. 7) The Commission called for written comments 


upon a 


proposal to duplicate all the Class I-A channels by assigning full-time 


Class II stations on each of those channels in specified states. 


The 


Commission also invited comments upon the question of permitting 


power in excess of 50 kilowatts for Class I-A stations. The Commis- 
sion specified December 20, 1959 as the final date for submission of 
comments. (24 F.R. 7737) Upon petition of the Clear Channel Broad- 
casting Service and over the opposition of the Daytime Broadcasters' 
Association, William H. Buckley, tr/as Tri- Counties Broadcasting 
Company, and Harvey Radio Laboratories Inc., various extensions have 
been granted and the final date presently specified is June 1, 1960. 


(24 F.R. 9289, 25 F.R. 816, 25 F.R. 3678) 
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Pertinent provisions of the Communications Act of 1934, as 
amended, 47 U.S.C. 151, et seq.: 


Provisions Relating to the Commission 


§ 4(j) The Commission may conduct its proceedings 
in such manner as will best conduce to the proper dispatch 
of business and to the ends of justice. No commissioner 
shall participate in any hearing or proceeding in which he 
has a pecuniary interest. Any party may appear before 
the Commission and be heard in person or by attorney. 
Every vote and official act of the Commission shall be 
entered of record and its proceedings shall be public 
upon the request of any party interested. The Commis- 
sion is authorized to withhold publication of records or 
proceedings containing secret information affecting the 
national defense. 


Organization and Functioning of the Commission 
§5(e) Meetings of the Commission shall be held at 


regular intervals, not less frequently than once each ¢al- 
endar month, at which times the functioning of the Com- 
mission and the handl ing of its work load shall be reviewed 
and such orders shall be entered and other action taken 
as may be necessary or appropriate to expedite the prompt 
and orderly conduct of the business of the Commission with 
the objective of rendering a final decision (1) within three 
months from the date of filing in all original application, 
renewal, and transfer cases in which it will not be neces- 
sary to hold a hearing, and (2) within six months from 
the final date of the hearing in all hearing cases; and see 
Commission shall promptly report to the Congress each 
such case which has been pending before it more than! 
such three- or six-month period, respectively stating 
the reasons therefor. 


Allocation of Facilities; Term of Licenses 


§307(a) The Commission, if public convenience, inter- 
est or necessity will be served thereby, subject to the limi- 
tations of this Act, shall grant to any applicant therefor a 
station license provided for by this Act. 


Action Upon Applications; Form of and 
Conditions Attached to Licenses 


§ 309 (a) If upon examination of any application provid- 
ed for in Section 308 the Commission shall find that public 
interest, convenience and necessity would be served by the 
granting thereof, it shall grant such application. 


§ 309 (b) If upon examination of any such application 
the Commission is unable to make the finding specified in 
subsection (a), it shall forthwith notify the applicant and 
other known parties in interest of the grounds and reasons 
for its inability to make such finding. Such notice, which 
shall precede formal designation for a hearing, shall ad- 
vise the applicant and all other known parties in interest 
of all objections made to the application as well as the 
source and nature of such objections. Following such no- 
tice, the applicant shall be given an opportunity to reply. 
If the Commission, after considering such reply, shall 
be unable to make the finding specified in subsection (a), 
it shall formally designate the application for hearing on 
the grounds or reasons then obtaining and shall notify the 
applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying 
with particularity the matter and things in issue but not 
including issues or requirements phrased generally. 

The parties in interest, if any, who are not notified by 

the Commission of its action with respect to a particular 
application may acquire the status of a party to the pro- 
ceeding thereon by filing a petition for intervention show- 
ing the basis for their interest at any time not less than 
ten days prior to the date of hearing. Any hearing sub- 
sequently held upon such application shall be a full hear- . 
ing in which the applicant and all other parties in interest 
shall be permitted to participate but in which both the 
burden of proceeding with the introduction of evidence 
upon any issue specified by the Commission, as well as 
the burden of proof upon all such issues, shall be upon 
the applicant. 


Appendix B 
Page 3 


Pertinent provisions of the Administrative Procedure Act, 5 US.C. 
100, et seq.: 


Ancillary Matters 
§6(d) Denials. — Prompt notice shall be given of the 
denial in whole or in part of any written application, peti- 
tion, or other request of any interested person made in 
connection with any agency proceeding. Except in affirm- 
ing a prior denial or where the denial is self-explanatory, 
such notice shall be accompanied by a simple statement 
of procedural or other grounds. 


$9(b) Licenses. — In any case in which application 
is made for a license required by law the agency, with due 
regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reasonable 
dispatch, shall set and complete any proceedings required 
to be conducted pursuant to § § 7 and 8 of this Act or other 
proceedings required by law and shall make its decision. 
Except in cases of wilfulness or those in which public 
health, interest, or safety requires otherwise, no with- 
drawal, suspension, revocation, or annulment of any li- 
cense shall be lawful unless, prior to the institution or 
agency proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the attention 
of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements. In any 
case in which the licensee has, in accordance with agency 
rules, made timely and sufficient application for a renewal 
or a new license, no license with reference to any act vity 
of a continuing nature shall expire until such application 
shall have been finally determined by the agency. 


Judicial Review 


§ 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion. —....- 


§10(e) Scope of Review. — So far as necessary to 
decision and where presented the reviewing court shall 
decide all relevant questions of law, interpret constitu- 
tional and statutory provisions, and determine the mean- 
ing or applicability of the terms of any agency action. 


It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) 
hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; 

(2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of 
statutory jurisdiction, authority, or limita- 
tions, or short of statutory right; (4) with- 
out observance of procedure required by law; 
(5) unsupported by substantial evidence in any 
case subject to the requirements of §§ 7 and 8 
or otherwise reviewed on the record of an 
agency rehearing provided by statute; or (6) 
unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the review- 
ing court. In making the foregoing determi- 
nations the court shall review the whole record 
or such portions thereof as may be cited by 
any party, and due account shall be taken of the 
rule of prejudicial error. 
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Pertinent provisions of Rules ‘and Regulations of. the Federal 
Cor munications Commission: 


The Manner in Which Applications are Processed 


§ 1.351 [prior to amendment adopted September 18, 
1959] Standard broadcast applications on which actio: 
will be withheld pending conclusion of the proceeding in 
Docket No. 8333. Action will be withheld on the following 
types of applications: 

(a) Applications proposing daytime or limited tim 
assignments on any of the frequencies specified in § 3125 
(a) and (b) of this chapter. 


(b) Applications by existing daytime or limited time 
stations presently assigned to any of the frequencies | 
specified in § 3.25 (a) and (b) of this chapter, proposing: 


(1) A change in operation resulting in an increase in 
radiation towards the normally protected contour of a 
United States Class I station on the channel; or 


(2) A change in transmitter location resulting in a 
material reduction in the distance from that station to 
the normally protected contour of a United States Class I 
station on the channel. 


(c) Applications for new stations, and those for 
changes in frequency assignment of existing stations, 
proposing unlimited time Class II assignments which 
would operate differently during the day and night in the 
continental United States on any of the frequencies speci- 
fied in §3.25(b) of this chapter, or in Alaska, Hawaii, 
Virgin Islands, and Puerto Rico on any of the frequencies 
specified in § 3.25 (a) and (b) of this chapter. 


(a) Applications for changes in existing stations, 
other than frequency, proposing unlimited time Class /II 
facilities which would operate differently during the day 
and night in the continental United States on any of the 
frequencies specified in § 3.25 (b) of this chapter, or pro- 
posing unlimited Class II facilities in Alaska, Hawaii, 
Virgin Islands and Puerto Rico on any of the frequencies 
specified in § 3.25 (a) and (b) of this chapter, where the 
resulting daytime and nighttime operations are different; 
and it is either 


(1) Proposed to change daytime operation resulting 
in any increase in radiation towards the normally pro- 
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tected contour of a United States Class I station on the 
channel; or 


(2) It is proposed to change transmitter location 
resulting in a material reduction in the distance from 
that station to the normally protected contour of a 
United States Class I station on the channel.. 


The Manner in Which Applications are Processed 
§ 1.351 Standard broadcast applications on which 
action will be withheld pending conclusion of the pro- 
ceeding in Docket No. 6741. — Action will be withheld 
on the following types of applications: 


(a) Applications proposing daytime assignments 
on any of the frequencies, except 940 kc, 1500 ke, 
1510 kc, 1520 kc, 1530 kc, 1540 kc, 1550 kc, and 1560 
ke, specified in § 3.25 (a) and (b) of this chapter. 

(b) Applications by existing daytime or limited 
time stations presently assigned to any of the frequen- 
cies, except 940 kc, 1500 ke, 1510 kc, 1520 ke, 1530 


ke, 1540 kc, 1550 ke, and 1560 kc, specified in § 3.25(a) 
and (b) of this chapter, proposing daytime facilities 
with an increase in power, a change in antenna radia- 
tion pattern, ora change in station location. 


(c) Applications for new stations, and those for 
changes in frequency assignment of existing stations, 
proposing unlimited time Class II assignments which 
would rate differently during the day and night in 
the continental United States on any of the frequencies, 
except 940 kc, 1500 kc, 1510 kc, 1520 kc, 1530 ke, 
1540 kc, 1550 kc, and 1560 ke, specified in § 3.25 of 
this chapter, or in Alaska, Hawaii, Virgin Islands, and 
Puerto Rico on any of the frequencies, except 940 kc, 
1500 ke, 1510 kc, 1520 ke, 1530 ke, 1540 ke, 1550 ke, 
and 1560 ke, specified in § 3.25 (a) and (b) of this chap- 
ter. 


(d) Applications for changes in existing stations, 
other than frequency, proposing unlimited time Class 
II facilities which would operate differently during the 
day and night in the continental United States on any 
of the frequencies, except 940 kc, 1500 kc, 1510 ke, 
1520 ke, 1530 kc, 1540 kc, 1550 ke, and 1560 kc, speci- 
fied in § 3.25 (b) of this chapter, and proposing daytime 
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operation with an increase in power, a change in antenna 
radiation pattern, or a change in station location; or pro- 
posing unlimited Class II facilities in Alaska, Hawaii, 
Virgin Islands and Puerto Rico on any of the eee 
except 940 ke, 1500 kc, 1510 kc, 1520 ke, 1530 ke, 154! 

ke, 1550 kc, and 1560 kc, specified in § 3.25 (a) and (b) jof 
this chapter, where the resulting daytime and nighttime 
operations are different, and proposing daytime operation 
with an increase in power, a change in antenna radiation 
pattern, or a change in station location. 


§ 1.354 Processing of standard broadcast applica- 
tions... . 


§ 1.354(c) Applications for new stations or for major 
changes in the facilities of authorized stations are processed 
as nearly as possible in the order in which they are filed. 
Such applications will be placed in the processing line/ in 
numerical sequence, and are drawn by the staff for study, 
the lowest file number first. Thus, the file number deter- 
mines the order in which the staff's work is begun on a 
particular application. There is one exception thereto; 
the Broadcast Bureau is authorized to group together for 
processing applications which involved interference con- 
flicts where it appears that the applications must be des- 
ignated for hearing in a consolidated proceeding. In order 
that those applications which are entitled to be grouped 
for processing may be fixed prior to the time processing 
of the earliest filed application is begun, the Commission 
will periodically publish in the Federal Register a Public 
Notice listing applications which are near the top of the 
processing line and announcing a date (not less than 3 
days after publication) on which the listed applications 
will be considered available and ready for processing 
and by which applications must be filed if they are to be 
grouped with any of the listed applications. 


§ 3.23 [prior to amendment adopted September 18, 
1959] Time of operation of the several classes of sta- 
tions. 


The several classes of standard broadcast Sepaee 
may be licensed to operate in accordance with the follow- 
ing: ...- 

(b) Limited time is applicable to class Il (second- 
ary stations) operating on a clear channel cnly. It permits 
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operation of the secondary station during daytime, and 
until local sunset if located west of the dominant station 
on the channel, or if located east thereof, until sunset at 
the dominant station, and in addition during night hours, 
if any, not used by the dominant station or stations on 
the channel. 


3.23 Time of operation of the several classes of 
stations. - The several classes of standard broadcast 
stations may be licensed to operate in accordance with the 

‘Limited time is applicable to Class II (secon- 
dary stations operating on a clear channel with facili- 
ties authorized before November 30, 1959. It permits 
operation of the secondary station during daytime, and 
until local sunset if located west of the dominant station 
on the channel, or if located east thereof, until sunset 
at the dominant station, and in addition during night 
hours, if any, not used by the dominant station or sta- 
tions on the channel. 


(c) Daytime permits operation during the hours 
between average monthly local sunrise and average 
monthly local sunset. Daytime stations operating on 
local channels with a power of 0.1 kw or 0.25 kw may, 
upon notification to the Commission and to the Engineer 
in Charge of the radio district in which they are located, 
operate at hours beyond those specified in their license. 


Frequency Allocation by Classes of Stations 
§ 3.25 Clear channels; Class I and II stations. ... 


(a) To each of the channels below, except as pro- 
vided in the Note to this paragraph, there will be as- 
signed one Class I station and there may be assigned 
one or more Class II stations within the continental 
limits of the United States operating limited time or 
daytime only: 640, 650, 660, 670, 700, 720, 750, 760, 
770, 780, 820, 830, 840, 870, 880, 890, 1020, 1040, 
1100, 1120, 1160, 1180, 1200 and 1210 kc. There 
also may be assigned to these frequencies Class II 
stations operating unlimited time in Alaska, Hawaii, 
Virgin Islands and Puerto Rico which will not deliver 
over 5 microvolts per meter groundwave day or night 
or 25 microvolts per meter 10 per cent time skywave 
at night at any point within the continental limits of the 
United States. The power of the Class I stations on 
these channels shall not be less than 50 kw. - - - 


(b) To each of the channels below there may be as- 
signed Class I and Class II stations: 680, 710, 810, 850, 
940, 1000, 1030, 1060, 1070, 1080, 1090, 1110, 1130, 1140, 
1170, 1190, 1500, 1510, 1520, 1530, 1540, 1550 and 1560 
ke. 


APPENDIX C 


COTTONE AND SCHEINER 
Washington, D. C. 


December) 10, 1959 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


In re: Application of Harvey Radio Laboratories, Cambridge 
Massachusetts (Station WTAO) for construction naenih 
for change in frequency from 740 ke to 720 kc, and to 
increase power from 250 watts to 5 kw. (File No. BP- 


8027) 
Dear Miss Morris: 


On October 22, 1959, there was transmitted for filing the re- 
quired number of copies of an amendment to the above application so as 
to delete the request for limited time operation, and change the request 
to one for daytime only. There was simultaneously filed a Petition re- 
questing retention of the file number and requesting other relief. 


By letter dated November 3, 1959, the aforementioned amend- 
ment was withdrawn in order that the Commission might consider and 
act on the application prior to November 30, 1959, as one for|a limited 
time operation. 


The Commission announced the tendering of said amendment 
for filing by public notice 80431 released November 2, 1959, referring 
therein to the pending petition requesting retention of file number but 
so far as can be ascertained, no public notice has been issued with 
respect to the withdrawal of the amendment. 


In view of the Commission's Memorandum Opinion and Order 
released December 7, 1959, and the further fact that the rules, adopted 
in Docket No. 8333 which became effective on November 30, |1959, pre- 
clude applications for limited time operation, the amendment changing 
the request from limited time to daytime only is resubmitted herewith. 
The amendment has been resubscribed and notarized. 


Also in this connection, there is hereby resubmitted by refer- 
ence that portion of the applicant's "Petition to Vacate Commission 
Order of September 18, 1959, for Retention of File Number, |and for 
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Immediate Action on Petitioner's Application", which relates to the re- 
tention of the same file number for applicant's application. This portion 
of the petition was not acted upon by the Commission in its Memorandum 
Opinion and Order released December 7, 1959. The reasons for the re- 
quest for retention of file number are set forth in paragraph 13 of that 
petition, including footnote 7 on page 10. 


Please communicate with this office if there are any questions 
concerning this matter. 


Very truly yours, 


Cottone and Scheiner 


Benedict P. Cottone 
Attorney for Harvey Radio 
Laboratories, Inc. 


ol 


AMENDMENT TO APPLICATION OF HARVEY RADIO 
LABORATORIES, INC. FOR CONSTRUCTION PERMIT 
TO CHANGE FREQUENCY OF STATION WTAO, CAM- 
BRIDGE, MASSACHUSETTS, FROM 740 KC to 720 KC, 
AND TO INCREASE POWER TO 5 KW 


The application is hereby amended by deleting, in Section I, Paragraph 1, 
and Section V-A, Paragraphs 2 and 10, the references to limited time 
operation, and substituting the words "daytime only" therefor, and by 
deleting from Exhibit E-1 all references to limited time operation. 
HARVEY RADIO LABORATORIES, INC. 


By /s/ Frank Lyman, Jr. 
Frank Lyman, Jr., President 


Subscribed and'sworn to before me this _8th__ day of December, 1959. 


/s/ Fred F. McLellan 
My commission expires Notary Public 
April 17, 1965 


APPENDIX D 
APPENDIX D-1 


FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
FCC 59-316 


Public Notice - B 
April 9, 1959 


Standard Broadcast Applications Ready and Available 
For Processing Pursuant to Section 1.354(c) 


Of the Commission's Rules 


Notice is hereby given, pursuant to Section 1.354(c) of the Com- 
mission's Rules, that on May 16, 1959, the standard broadcast applica- 
tions listed in the attached Appendix will be considered as ready and 
available for processing, . - . 
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Applications Presently Under Study % 


BP-12930 New Mariposa, California 
Universal Electronics Network 
Req: 790 kc, 500w, D. 


BP-12321 New San Antonio, Texas 
Top Broadcasters Inc. 
Req: 1480 kc, 500 w, DA, D. 


¥ Latest filed applications only listed herein. 


SN EET 


APPENDIX D-2 


FCC-58-852 
61798 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Report on backlog of pending applications and 
hearing cases in the Federal Communications 
Commission as of June 30, 1958, pursuant to 

Section 5(e) of the Communications Act as a- 

mended July 16, 1952 by Public Law 554 


The applications listed below are the ones referred to under 
A-2-d, above. The applications propose operation on one of a group 
of clear channels and action on these cases is being deferred pending 
a decision in the Clear Channel Hearing, Dockets 6741 and 8333. Foot- 
note 10a, Section 1.373 of Commission Rules provides that pending 
conclusion of the proceedings on Docket 8333 the Commission will 
defer action on all pending applications which seek daytime or limited 
time operation on a group of 47 I(a) and I(b) channels. Also all appli- 
cations involving the use of 770kc or 1030kc are being held without 
action in accordance with the statement of procedure which was issued 
as a Public Notice on August 9, 1951. Total number applications in this 
group... . 110 


File Application arid Date Call Letters and 
No. Filed Nature of Request 


BP-7193 Standard B/Cing Co. 4-15-49 | KPOP, change 
Los Angeles, Calif. facilities 1020 kc, 
10kw, L-KDKA 


See Eee 


APPENDIX D-3 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
May 9, 1958 
KJBS Broadcasters 
Radio Station KJ BS 
1470 Pine Street 
San Francisco, California 


Gentlemen: 


Reference is made to your application, File No. BP-11362, filed 
as a request for a construction permit to change your present facilities 
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on 1100 kilocycles from 1 kilowatt power to 50 kilowatts power on a 
limited time basis. 


In the matter of clear channel broadcasting in the standard broad- 
cast band, Docket #6741, a Further Notice of Proposed Rule Making was 
adopted April 15, 1958. The proposed rule making would assign addi- 
tional unlimited time stations on 12 of the United States Class I-A clear 
channels. It was further proposed to assign a new Class I station on 
1100 kilocycles in the State of Arizona. Paragraph 76 of the Further 
Notice of Proposed Rule Making states that the processing of applica- 
tions for new and expanded daytime facilities on the 12 I-A channels in 
question should be deferred until reasonable opportunity has been pro- 
vided for the assignment of unlimited time Class II stations on these 
channels; therefore, further action on your application File No. 
BP-11362, is being withheld. 


A copy of the Further Notice of Proposed Rule Making, adopted 
April 15, 1958, is enclosed for your information. 


Very truly yours, 


Mary Jane Morris 
Secretary 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


September 4, 1958 


Standard Broadcasting Company 
Radio Station KPOP 
Los Angeles, California 


Gentlemen: 


Reference is made to your application, File No. BP-7193, as 

amended July 11, 1958 for a construction permit for Station OP to 
increase power on 1020 kc from 5 kw to 50 kw employing a directional 
antenna, L-KDKA, Pittsburgh, Pennsylvania. 


In a Further Notice of Proposed Rule Making in the matter of 
Clear Channel Broadcasting in the Standard Broadcast Band,| Docket No. 
6741, adopted by the Commission April 15, 1958, a copy of which is 
enclosed for your information, it was stated that the processing of ap- 
plications for new and expanded daytime facilities on the 12 Class I-A 
channels in question (of which 1020 kilocycles is included) should be 
deferred until reasonable opportunity has been provided for the assign- 
ment of unlimited time Class II stations on these channels. 
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Since the operation proposed in the application BP-7193 proposes 
expanded daytime facilities on one of the Class I-A channels in question, 
further action on your application will be withheld in accordance with the 
above-noted Further Notice of Proposed Rule Making. 


Very truly yours, 
/s/ Mary Jane Morris, Secretary 


a 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
December 23, 1958 


FCC 58-1238 
66945 

In reply refer to: 
8831 


Seattle, Portland and Spokane Radio 
Radio Station KXL 

P. O. Box 3726 

Seattle, Washington 


Gentlemen: 


0 Othe ce) (On 1e) 10 ee? ce 


. . . the KXL proposal must be considered in the light of the 
Commission's Further Notice of Proposed Rule Making of April 15, 
1958, Docket No. 6741, 1 Pike and Fischer Radio Regulations, page 
53:xlix, 24 F.C.C. Reports 303, in which the Commission announced 
that the consideration of the possible advantages and disadvantages of 
authorizing higher power on twelve clear channels (including 750 kilo- 
cycles) is being deferred and that the Commission has decided to 
maintain the status quo on said twelve Class I-A frequencies until a 
later date. The matter with respect to the status of 750 kilocycles and 
the other clear channel frequencies is under active consideration. The 
KXL application for 50kw will be held without further action until this 
decision is made. 


BY DIRECTION OF THE COMMISSION 


/s/ Mary Jane Morris 
Secretary 


ee SOS MM aw——>—wooa>o™ 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Report No. 3353 


BROADCAST ACTIONS 


rate D 
Page 


Public Notice - B 
72278 
April 22, 1959 


The Commission en banc, by Commissioners Doerfer ene 


Hyde, Bartley, Lee, Craven, Ford and Cross, took the follo 


on April 22: 


KPOP 
Standard B/cg Co. 
Los Angeles, Calif. 


KXL 

Seattle, Portland and Spokane 
Radio 

Portland, Oregon 


ng actions 


Granted assignment of license from 
J. Frank Burke, Sr. et al to Storer 
B/cg Co; consideration $900, 000; 
conditioned to Storer disposing of 
one of its seven existing AM stations 
(BAL-3398) Commissioner Bartley 
dissented. Storer owns WAGA AM, 
FM & TV, Atlanta; WJW AM, FM& 
TV, Cleveland; WJBK AM, |FM & 
TV, Detroit; WSPD AM, FM & TV, 
Toledo; WGBS AM & FM, Miami; 
WWVA AM & FEM, Wheeling; WIBG 
AM & FM, Philadelphia; and WITI- 
TV, Milwaukee. 


7 2 © @ @ 


Granted application for increase of 
power from 10 kw to 50 kw, /continu- 
ing operation on 750 ke, DA+1, 
L-WSB; engineering conditions (BP- 
5325) (On Feb. 18, the Commission 
deferred action on that part |of KXL 
petition which requested immediate 
consideration of its application.) 

| 
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APPENDIX D-5 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Report No. 3394 | Public Notice - B 
76552 
July 23, 1959 


BROADCAST ACTIONS 


The Commission en banc, by Commissioners Doerfer (Chairman) 
Hyde, Bartley, Lee, Craven, Ford and Cross, took the following actions 
on July 22: 


KJBS Granted application (BP-11362) to 

KJBS B/crs | increase daytime power on 1100 ke 

San Francisco, Calif. from 1 kw to 50 kw-L (KYW) Com- 
missioners Lee and Ford dissented. 
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APPENDIX D-6 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


Report No. 3439 Public Notice - B 
79976 


October 29, 1959 


BROADCAST ACTIONS 


The Commission en banc, by Commissioners Doerfer (Chairman), 
Bartley, Lee, Ford and Cross, took the following actions on October 28: 


KPOP On petition by applicant, removed 

Standard B/cg Co. from pending file and granted applica- 

Los Angeles, Calif. tion (BP-7193) to increase power 
from 5 kw to 50 kw, with DA-1, con- 
tinuing daytime on 1020 kc, limited 
time to KDKA, Pittsburgh, Pa.; 
engineering conditions. Commis- 
sioners Lee & Ford dissented. 


APPENDIX D-7 


Excerpt From Construction Permit Issued October 28, 


1959 Authorizing Increased Power For Station KPOP. 


FCC File No. BP-7193 


"The authority granted herein is subject to the following) conditions: 


| 


"4) Permittee shall accept any interference that may result due to 
the operation of a new unlimited time station within the State of 
New Mexico in the implementation of the 3rd Notice of Proposed 
Rule Making in Docket 6741. 
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5) Permittee shall modify its 50 kw limited time operation if and 
when a new Class II Unlimited Time Station, located within the 
State of New Mexico on 1020 kc assigned in implementation of 
the 3rd Notice of Proposed Rule Making in Docket 6741, commences 
program tests, so that the nighttime limitation caused by KPOP to 
such new unlimited time station would not exceed the night operation 
of KDKA, Pittsburgh, Pennsylvania." 


————————— ——— ———— ——————————————————————OOOOOOOOaOoowomnom 


APPENDIX D-8 


Exerpts From Section Ill Of Applications For Modification 


Of Facilities Of Stations KXL, KJBS, KPOP, WESC, WKOK, 


And WTAO. 


F.C.C. File No. Applicant Total Estimate Cost 
Of Construction 


BP-5325 Station KXL $154,226.52 
BP-11362 Station KJBS $180,237.00 
BP-7193 Station KPOP $150,000.00 
BP-12473 Station WESC $ 20,000.00 
BP-12008 Station WKOK $ 97,767.65 
BP-7820 Station WTAO $ 12,950.00 


LE 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


Report No. 3448 Public Not 


November 2 


BROADCAST ACTIONS 


ice -B 
81266 
7, 1959 


The Commission en banc, by Commissioners Doerfer (Chairman), 
Bartley, Lee, Ford and Cross, took the following actions on November 25: 


eee ee © © © © © 


WKOK Granted waiver of Sect. 1.35 
Sunbury B/cg Co. 


Sunbury, Pa. for change of facilities from) 


1 of the 


rules to permit processing application 


1240 ke, 


250 w, U, to 1070 kc, 1 kw-N, 10 kw-LS, 
DA-2 (BP-12008). Commissioner Ford 


dissented. 


By Memorandum Opinion and Order, the Commission de 
tions by Harvey Radio Laboratories, Inc., for (1) reconsiderat: 


Dor 


ed peti- 


Sept. 10, 1958 action denying request for immediate consideration of 
application to change facilities of station WTAO, Cambridge, Mass., from 
740 kc, 250 w, D, to limited-time operation on 720 kc, 5 kw from local 


sunrise, Cambridge, to local sunset limited to WGN, Chicago, 


Il. (BP- 


8027), (2) vacate Sept. 18, 1959 order amending Sect. 1.351 of the pro- 
cedural rules in conformity with the simultaneous action in the daytime 
skywave proceeding in Docket 8333, and (3) immediately consider WT AO 
application comparatively with pending application of WGN, Inc., for 
renewal of license of WGN, Chicago, Commissioner Lee not participating. 


Granted waiver of Sect. 1.35 
rules to permit processing 
for increased power from 5 
DA, continuing operation on 
(BP-12473). Commissioner 


WESC 
B/cg Co. of the Carolinas 
Greenville, S. C. 


1 of the 


apees oe 
to 10 kw, 


660 kc, D 
Ford dis- 


BRIEF. FOR. RESPONDENTS 


“CEN THE UNITED STATES COURT OF APPEALS 
“FOR “THE DISTRICT OF ‘COLUMBIA oe 


: Sneea = 215,522 
| "United Staten Caps. Appel 

“For the | cHARVEY. RADIO LABORATORIES, INCA 5: 
District of Cotumbio, Oirenit 


, FID yoy 1 880 SS 
SS iP ; UNITED: STATES OF Genin 


SCERK : and 
= “= SFEDER AL ‘COMMUNICATIONS COMMISSION, 


Petitioner, 


: Respondents, 


CLEAR CRANNEL BROADCASTING SERVICE 


: and ind 
WGN, INC... 
% er Intervenors.. 


PETITION. FOR REVIEW” ‘AND’ ‘TO: COMPEL ACTION 
BY. ee COMMUNICATIONS ” ‘COMMISSION 


JOHN ‘FITZGERALD, cers “ROBERT A. BICKS; = 
General. eoneeet sy: ‘ 2 Assistant Attorney Senexel. 


; MAX D. PAGLIN, - ie ake ree Pes “RICHARD A SOLOMON, 
goaetetant: General Counsel, Ger eso Attorney, 


“RICHARD wi: ZMOLINSKI,. Er Gecnege HENRY - GELLER. 
- Counsel, berate See gk feo. Attorney. 


- Federal Ciomuaice:tose Commission ~ Department. of: Fustion. 
Ses et 25,5 dD. poet Scaeencoea soe 3 a DOC. 


STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties entered into a Prehearing 
Stipulation approved by Order of this Court dated 
April 12, 1960. The questions, as stipulated (with 
qualifications therein noted), are as follows: 

1. Whether the Commission's refusal to act on 
Petitioner's application, as requested, and its amendment 
of Section 1.351 of its Rules, is in violation of the 
Commission's statutory duties and of Petitioner's legal 
rights. 

2. Whether the Commission's refusal to act on 


Petitioner's application, as requested, is arbitrary 


capricious or unreasonable because of - 


(a) the Commission's alleged failure to state 
adequate grounds distinguishing its refusal to act on 
said application from its actions upon other applications 
for Clear Channel frequencies, and 

(b) the Commission's alleged failure to consider 
the grounds relied upon by Petitioner in support of its 
request for waiver of Section 1.351 of its Rules. 

In addition, Counsel for the Respondents and th 
Intervenors believe the following question is presen 
Whether the Commission's order of December 7, 1 
denying Petitioner's request for immediate consideration 
of its application, is a final order and one by which 


Petitioner is a party aggrieved. 


(i) 


TABLE OF CONTENTS 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 


A, Background 


(1) The Clear Channel Proceeding (Part I) 


(2) The Daytime Skywave Proceeding 

(3) Clear Channel Proceeding (Part ITI) 
(4) Daytime Skywave Proceeding Terminated 
(5) Clear Channel Proceeding (Part III) 


B. Chronology of Record Events Relevant to 
the Decision of This Case 


SUMMARY OF ARGUMENT 
ARGUMENT 
I. The Commission's Action In Deferring 
Consideration Of Petitioner’s Application 
Was Reasonable And Consistent With Applicable 
Law. . 
The Commission's Waiver Of Its “Freeze" 
Rule In Other Cases Did Not Warrant A 
Grant Of Petitioner's Waiver Request. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,522 


HARVEY RADIO LABORATORIES, INC., Petitioner, 


v. 
UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, Responden 
CLEAR CHANNEL BROADCASTING SERVICE 


and 
WGN, INC., Interveno 


Snel 


BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 


Petitioner's brief, except in minor argumentative respects, 
accurately sets forth the chronological sequence of events 
culminating in the order here under review. It makes clear 
that the ultimate issue here presented is whether the Commis- 


sion, acting pursuant to its Rules whereby action is withheld 


on applications proposing certain types of operations on 


clear channel frequencies pending the conclusion of formal 
rule making proceedings, erred in denying petitioner's request 
for immediate consideration of its application to change the 
facilities of Station WTAO, Cambridge, Massachusetts, from 


740 kc, 250 watts, daytime only, to 720 ke, 5 kw, limited 
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1/ 


time. However, to place the Commission's order in proper 


perspective, we believe it necessary to describe in detail 


the background and the policy considerations which led to 
the particular procedures and the particular Commission 
determinations to which petitioner here takes exception. 
A. BACKGROUND 

Following the organization of the Federal Radio Com- 
mission pursuant to the Radio Act of 1927, 44 Stat. 1162, the 
Commission initiated steps to establish an allocation plan 
providing for the use of so-called “clear channels”. Such a 
plan was finally promulgated on November ll, econ in the 

2 

Federal Radio Commission's General Order No. 40 which 
designated forty channels as “clear channels", the purpose 
of which was to render service over large areas and to bring 
service to rural populations. Following the issuance of 
General Order No. 40, the Commission and its predecessor, 
the Federal Radio Commission, held a number of proceedings 
affecting clear channels. In October of 1936, an informal 
1/ A daytime-only authorization “permits operation of the 
secondary station during the hours between average monthly’ 
local sunrise and average monthly local sunset™ (Section 3.23 
(a) of the Commission's Rules, 47 C.F.R. 3.23(a)). Whereas, a 
limited-time authorization “permits operation of the secondary 
Station during daytime and until local sunset if located west 
of the dominant station on the channel, or if located east 
thereof, until sunset at the dominant station, and in addi- 
tion during night ‘hours, if any, not used by the dominant 
station or stations on the channel” (Section 3.23(b) of the 
Commission's Rules, 47 C.F.R. 3.23(b)). 


2/ 1928 F.R.C. Ann. Rep. 48-49. 
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hearing (Docket No. 4063) was conducted for the purpose of 
deternining the principles which should be adopted to guide 


the Commission in the allocation of frequencies and prevention 
| 


of interference in the standard broadcast band. Included 
| 


were considerations as to the extent to which clear channels, 
as such, were to be retained, and the maximum power restric- 
tions, if any, to be imposed on clear channel stations. Again 
in June of 1938, extensive hearings were held (Docket No. 
5072-A) to determine whether or not the proposed rules and 
regulations, which resulted from the 1936 hearing, should 
be adopted. Out of the latter hearing came the allocations 
which are substantially now in effect. 

In the meantime, a number of licensees of clear|channel 
stations applied for increases in power from 50 kw to 500 kw 
and sought modification of the Commission's Rules to| remove 
the 50 kw power limitation. In the early months of World 
War II, the Commission dismissed such applications without 
prejudice. This problem was left dormant, under a war-time 
“freeze", until February 20, 1945, when the Commission 
initiated a general rule making proceeding - the so-called 
Clear Channel Proceeding (Docket No. 6741) - to determine 
whether changes in the Commission's Rules governing the 
assignment of stations on clear channels should be adopted 
(10 F.R. 2194). 

(1) The Clear Channel Proceeding (Part I) 


In its order, the Commission stated that, since 
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it had designated certain channels in the standard broadcast 
band as clear channels; that there are large areas of the 
continental United States which have no radio service during 
the day and no primary service at night; that the Commission 
had received many applications requesting authorizations for 
the operation of additional stations and for the use of 
higher power on the clear channel frequencies; that these 
applications raised issues which could more appropriately be 
considered in a general hearing than in a hearing limited 

to particular applications; and that it was desirable to 
determine what, if any, changes were necessary in connection 
with clear channel assignments prior to the renegotiation 

of the North American Regional Broadcasting Agreement (NARBA), 
which was then to expire on March 29, 1946. The order 
specified eleven issues which were to be considered at the 
hearing (10 F.R. 2194). Implicit in the issues, as formu- 


lated, were considerations relating to the economics of the 


sweeping changes involved, in addition to the legal and 
3 


legislative problems to which they gave rise. 


3/7 “The clear channel hearing involves issues of importance 
both to the American listening public and to the broadcasters. 
The controversy resolves itself into whether it would be 

better to share existing nighttime facilities on clear channels 
with applicants throughout the United States proposing to 

serve areas where little or no satisfactory service presently 
exists, or to allow only the present licensees on each clear 
channel to have super power in order to better their coverage. 
The solution of the problem depends upon which plan would 

tend toward betterment of service or duplication of service, 
particularly as it concerns rural listeners. Also presented 
are questions such as the economic and competitive effects 

upon other broadcasters if a few should be allowed super power 
and whether this would be conducive to the proper distribution 
of broadcasting service and the larger and more effective use 
of radio as contemplated by the Communications Act.” 1949 F.C.C. 
Ann. Rep. 37. 


Jes 

The hearings commenced on January 14, 1946, and con- 
tinued intermittently until their conclusion on October 
31, 1947. Delays were occasioned principally by the time 
required for the formulation of standards to be used in the 
preparation of technical exhibits showing coverage and for 
completion of studies based upon such standards. Dulring 
the hearing 6,247 pages of testimony were taken and /404 
exhibits were received. The exhibits varied in length from 
a single page to several hundred pages. 

While the proceeding was in progress and prior 
its conclusion, the Commission became concerned with 
rapid post war growth of standard broadcast stations 
their possible impact on the resolution of the problems at 
issue in the proceeding. Accordingly, on February 5, 1946, 


the Commission issued a Public Notice setting forth jits 


policy concerning the granting of new applications for day- 


time or limited time operations on clear channel frequencies 
(1 Pike & Fischer, R.R. 53:902-53:905). In its notice, 

the Commission stated that it would continue to grant 
daytime assignments on clear channel frequencies prior to 
the conclusion of the Clear Channel Proceeding in cases 
where no conflict with any of the issues in the Clear 
Channel Proceeding could be foreseen. However, the Commis- 
sion also expressed its concern over the complicatidns that 
might arise from the granting of additional daytime or 


limited time stations on clear channels. It stated 
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» | . the Commission has been concerned with the possibility 
that a grant of a large number of such applications would 
further complicate the problems that are involved in the 
Clear Channel Hearing.” (1 Pike & Fischer, R.R. at 53:903). 


The above policy on applications for daytime stations 


was modified by a second Public Notice of June 21, 1946, 


announcing that, after further consideration of the problems 
involved, the Commission would (a) withhold action on appli- 
cations involving the use of Class I-A frequencies daytime 

or limited time, where the proposed station was to be located 
more than 750 milés from the Class I-A clear channel station, 
pending a conclusion of the Clear Channel Proceeding, and 

(b) would consider applications for daytime stations located 
750 miles or less from the Class I-A clear channel stations 

on their individual merits (11 F.R. 7694). On October 8, 1946, 
the intervenor herein, the Clear Channel Broadcasting Service, 
then known as the “Clear Channel Group”, filed a formal 

motion requesting the Commission to reconsider its Public 
Notice of June 21, 1946, and to hold all daytime and limited 
time applications on Class I channels in abeyance pending the 
outcome of the Clear Channel Proceeding. It also stated 

that the granting of daytime applications pursuant to the 
Commission’s announced policy of June 21, 1946, would render 
more difficult the proper determination of the question in 

the Clear Channel Proceeding whether clear channel stations 


should be permitted to operate with power in excess of 50 kw. 


say fo 
On January 2, 1947, the Commission adopted a Memorandum 
Opinion and Order denying the aforementioned petition (3 
Pike & Fischer, B.R. 1204). 
(2) The Daytime Skywave Proceeding 
On May 9, 1947, the Commission initiated its Daytime 
Skywave Proceeding (FCC Docket No. 8333). In its Notice of 
Proposed Rule Making the Commission referred to affidavits 
filed with it “alleging that serious interference is resulting 
to the daytime service area of stations operating on clear 
channels as a result of skywave transmissions from Class II 
stations operating daytime on such frequencies which the 
Commission has authorized." (12 F.R. 3359). The notice 
further pointed out the many applications on file requesting 
authorization to operate daytime stations on clear channels; 
that appeals had been taken to this Court and, that in 


one case (L. B. Wilson, Inc. v. Federal Communications Com- 


mission, 83 U.S. App. D.C. 176, 170 F.2d 793 (1948), the 
Court had issued an order staying the Commission's |grant of 


such an application. Accordingly, the notice stated 


that a hearing would be held to receive “evidence ¢oncerning 


the existence and extent of daytime skywave transmission of 
Standard Broadcast Stations and to promulgate whatever rules 
and regulations may be necessary.” Further, it was announced 
that, pending a decision in the matter, action on all daytime 
or limited time applications requesting operation on clear 


channel frequencies would be deferred. This, in effect, 
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constituted the initiation of the Commission's “freeze” 
policy here under attack. 

The hearing in the Daytime Skywave Proceeding was held 
June 4, 5 and 6, 1947. On December 4, 1947, the Commission 
issued an order consolidating the Clear Channel Proceeding 
with the Daytime Skywave Proceeding since the issues present 
in the latter case were also involved in the former case 
(12 F.R. sion Oral argument before the Commission en banc 
was held on the consolidated proceedings on January 19, 20 
and 21, 1948. On December 4, 1950, the Commission's “freeze"™ 
order of May 9, 1947, initiated in the Daytime Skywave Pro- 
ceeding, was revised and codified as footnote 10(b) to then 
Section 1.371 of the Commission's Rules (15 F.R. g06sy = 

On August 11, 1953, the Commission severed the Clear 


Channel and Daytime Skywave Proceedings with a view that 


a separate decision in the Daytime Skywave Proceeding was 


feasible and could |be obtained more quickly if severed 
6 


from the Clear Channel Proceeding. 


4/ Issue No. 7 specified in the Commission's Order of February 
20, 1945, in the Clear Channel Proceeding, read as follows: 
"What new rules and regulations, if any, should be promulgated 
to govern the power or hours of operation of Class II statians 
operating on clear channels.” 


5/ The Commission's policy of “freezing” applications for new 
and improved facilities on the clear channels, here under 
review, was recodified and renumbered in 1957 (22 F.R. 10981) 
and is found in Section 1.351 of the Commission's Rules, 47 
C.F.R. 1.351 (Supp. 1960). 


6/ As this Court is aware, during the approximately five year 
period from 1948 to 1953, a moratorium of the proceedings 
resulted from a request of the Senate Interstate and Foreign 
Commerce Committee|that they not be determined by the Commission 
until completion of the new North American Regional Broadcast— 
ing Agreement and, later, to permit consideration of the matters 
involved by the Senate itself. See American Broadcasting Co., 
Inc. (KOB) vy. Federal Communications Commission, 89 U.S. App. 
D.C. 298, 301, 191 F.2d 492, 496 (1951). 
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On March 12, 1954, the Commission released a Pr 
Report and Order in the Daytime Skywave Proceeding ( 
& Fischer, R.E. 1541). In substance, the Proposed BR 
concluded that sufficient daytime skywave interferen 
being caused to clear channel stations by limited or 
only stations to warrant limitations being imposed u 
then. 
mission proposed an amendment to its “freeze” rule ( 
10(b) to Section 1.371 of the then Commission Rules) 
continue the “freeze” on certain classes of applicat 
facilities on clear channels. In the Report and Ord 
was proposed to apply the Commission's proposed rest 
relating to the operation of Class II stations only 
authorizations; the question of the applicability of 
proposed restrictions to presently existing stations 
made the subject of a Notice of Further Proposed Rul 
issued at the game time. Accordingly, instead of is 
the Report and Order in final form, it was issued as 
posal, with comments thereon to be received and oral 
held. 
1956, 


On November 16, the Clear Channel Broadca 


Service, intervenor herein, filed a petition to reop 


Concurrently, in the same Report and Order th 


oposed 

1O Pike 
eport 

ce was 
daytime 
pon 

e Com— 
footnote 
to 

ions for 
er it 
rictions 
to future 
the 

was 

ed Making 
suing 

a pro- 


argument 


sting 


en the 


record in the Clear Channel Proceeding, to consolidate it 


with the Daytime Skywave Proceeding, and to afford an 


opportunity for the submission of additional evidenc 


certain exhibits up-to-date, either in the form of written 


e, bringing 
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comments or through further evidentiary hearings. In response 
to the foregoing petition, the Daytime Broadcasters’ Asso- 
ciation on December 20, 1956, requested dismissal of the 
Clear Channel Proceeding, removal of the “freeze” on the clear 
channels and institution of rule making on the Association's 
earlier petition requesting that rule making be initiated 
on its proposal for extending the hours of operation of day- 
time stations. In its Notice of Proposed Rule Making 
adopted September 17, 1957 (22 F.R. 10497), the Commission 
granted the Daytime Broadcasters’ Association's request for 
mule making on its proposal that daytime stations be authorized 
longer hours of operation (Docket No. 12274). In the same 
document, the Commission denied the Association's request 
for dismissal of the clear channel proceeding and immediate 
removal of the "freeze" on specified types of applications 
for Class II assignments on clear channel frequencies pending 
further study of the proceeding. 
(3) Clear Channel Proceeding (Part If). 

On April 15, 1958, the Commission issued a Further 
Notice of Proposed! Rule Making in the Clear Channel Proceed- 
ing in which the Commission, after considering the inadequacy 
of the record as a basis for final conclusions -- largely 
because of major changes occurring in the radio field since 
the record’s closing ten years previously -- concluded that 


an updating and supplementing of the previously submitted 


data would be useful and necessary. It stated that "although 


=lt= 
the Commission desires to resolve the issues of this pro- 
ceeding with the least possible delay, we have concluded 

that it would be inappropriate and inconsistent with sound 
and fair procedure, to attempt to arrive at final conclusions 
solely on the basis of the out-dated record before us.” (23 
F.R. 2612). Accordingly, the Commission granted the Nov- 
ember 16, 1956 petition of the Clear Channel Broadcasting 
Service to the extent of initiating further rule making 


proceedings relating to a proposal for the assignment of 


additional rehome oe time stations on 12 of the Class I-A / 
7 8 
clear channels. As to the remaining 12 Class I-A frequencies, 


the Commission decided to maintain a status quo pending 
possible consideration of higher power for those frequencies. 
The Commission further concluded to continue its “freeze” 

on applications for new and expanded daytime facilities on 
the 12 Class I-A channels on which it propesed the assignment 
of unlimited time Class II stations (see n. 7, supra) 
until such time “when the pattern of new Class II unlimited 
time assignments on these channels has become sufficiently 
crystallized to insure that the assignments of new dayt ime 
stations would not unreasonably block opportunities, for the 
assignment of Class II unlimited time stations". With reference 
77 660, 670, 120 (the frequency applied for by petitioner 
mores 770, 780, 880, 890, 1020, 1100, 1120, 1180, and 


8/. 640, 650, 700, 750, 760, 820, 830, 840, 870, 1040, 1160, 
and 1200 ke. 
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to the 12 other Class I-A frequencies, the Commission con- 
cluded that it would not be appropriate, pending possible 
future consideration of higher power for those Class I-A 
frequencies, “to clutter those frequencies with daytime 
assignments which would tend to prejudice such consideration 
as it may later be desirable to give to proposals for 
increased power.” 
(4) Daytime Skywave Proceeding Terminated. 

On September 8, 1959, the Commission fteleased its Report 

and Order in the Daytime Skywave Proceeding, affirming the 


basic conclusions reached in its 1954 Proposed Report 


9 
(18 Pike & Fischer, R.R. 1845). Simultaneously with the 


release of the Final Report in the Daytime Skywave Proceeding, 
the Commission continued, in part, the “freeze” on Class II 
applications by further amendment of Section 1.351 of its 
Rules in order to avoid the making of daytime assignments 
which would show potential conflict with any decision to be 
reached in the Clear Channel Proceeding (24 F.R. 7728). 
However, in order to minimize the number of applications on 
which action continued to be deferred, the Commission removed 
from the "freeze" certain Class I-B frequencies which could 


have no relation, direct or indirect, to possible further 


3] The Commission's final and supplemental orders in the 
Daytime Skywave Proceeding are presently sub judice before 
this Court in Case No. 15,552, Clear Channel Broadcasting 
Service, et al. v. United States and Federal Communications 
Commission, argued September 15, 1960. 
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changes proposed in the Clear Channel Proceeding regarding 
the Class I-A allocations structure. 
(5) Clear Channel Proceeding (Part IIT). 
In addition to its Final Order in the Daytime Skywave 
Proceeding and the further amendment of its “freeze™ rule, 
referred to above, the Commission, on September 22, |1959, 
concurrently released a Third Notice of Proposed Rule Making 
in the Clear Channel Proceeding proposing, in light |of the 
comments submitted pursuant to its April 15, 1958 Further 
Notice of Proposed Rule Making (see part (3), supra), the 
assignment of Class II stations on all of the Class|I-A 
clear channels (24 F.R. 7737). Under this third proposal, 
the Class I-A stations would continue to operate with 50 kw 
of power, but would share operation with unlimited time 
Class II stations, which would be located in certain designated 
states and which would be required to use directionalized 
antennas to provide adequate protection to the existing 
service of the respective co-channel Class I-A stations. In 
order to secure maximum coverage, the proposed Class It 
stations would be required to operate at not less than 10 kw 


of power. At the same time, the Commission provided an 


opportunity for the submission of proposals for increased 
. | 


power of Class I-A stations in excess of 50 kw. In so doing, 
the Commission stated that it was not pursuaded on the basis 
of the then existing record that the latter proposal would 


be in the public interest, but that it was deferring its 
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decision on the subject until such time as it could consider 


the comments to be filed thereon. Numerous comments pur- 
suant to this “Third Notice” have been filed, and the record 
in "Part III" of the Clear Channel Proceeding was closed 

on June 1, 1960. 


B. CHRONOLOGY OF RECORD EVENTS RELEVANT 
TO THE DECISION OF THIS CASE 


A synopsis of the general rulemaking actions of the 
Commission relevant to the matters in issue in this pro- 
ceeding and the background in which these actions occurred 
is contained in Part A of this counterstatement, Supra. 
Additionally, we believe that we can assist the Court by 
at this point setting forth a brief chronology of the principal 
factual events relating to petitioner's application relevant 
to the decision of this case. 

On March 12, 1951, the petitioner, then known as 
Middlesex Broadcasting eee isk oe tated an application 
for authority to increase the power of its Standard Broadcast 
Station WTAO, operating on the Canadian Class I-A clear 
channel frequency 740 ke, daytime only, at Cambridge, 
Massachusetts, from 250 watts to 1 kw (R. 1-25). On Janu- 
ary 17, 1952, the petitioner was advised that its operation, 
as proposed, would exceed the field intensity limitation 


at the Canadian border in violation of Section 3.25(c¢) of 


10/ On August 24, '1959, the Commission granted the application 
of Middlesex Broadcasting Corporation for consent to an 
assignment of its license to petitioner, Harvey Radio Labora- 


tories, Inc. (R. 224, n. 1). 
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the Commission's Rules, 47 C.F.R. 3.25(c), and that the 
proposed operation would be inconsistent with the provisions 
of the North American Regional Broadcast Agreement (NARBA) 


which was then pending ratification by the U.S. Senate. 


Petitioner was further advised that action on its lap 


would be withheld pursuant to the provisions of footnote 
9(a) of Section 3.28(c) of the Commission’s Rules, 47 C.F.R. 
3.28(e), pending ratification and entry into force of the 
Agreement (R. 29)! 
Subsequently, on December 9, 1955, the Commission, 
pursuant to the provisions of Section 309(b) of the Communi- 
cations Act, as amended, 47 U.S.C. 309(b), apprised petitioner 
that its application additionally involved co-channe] inter- 
ference problems with other pending applications, thereby 
necessitating an evidential hearing (R. 30-34). Following 
petitioner's response to the Commission's Section 309(b) 
“notice” (RB. 37-38), the Commission, on May 29, 1956, desig- 
nated for comparative hearing petitioner's application 
together with the other mutually-exclusive applications 
(R. 42-46). In its order of designation for hearing, the 
Commission stated again that no action would be taken on 
petitioner's application until ratification and entry into 


force of the new NARBA and that, in the event petitioner 


11/ The Agreement (NARBA) was eventually ratified by| the 


U.S. Senate on February 23, 1960. 
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received favorable action in the hearing, its application 
would be returned to the pending file pending the effective 
date of the new Agreement (R. 44). Thereupon, petitioner, 
on September 11, 1956, amended its application to specify 
760 ke as the frequency for its proposed 1 kw, daytime only, 


operation (R. 83-89). Simultaneously with the amended 


application, petitioner submitted a pleading entitled 


"Motion to Amend Application and Maintain in Pending Files” 
(R. 79-80). In said motion, petitioner stated, in part, 
that: 

The grant of the said amendment would remove 

Petitioner’s application from the [comparative ] 

proceedings herein and would therefore make possible 

a grant of one of the other applications ... 

However, since the frequency 760 ke specified 

in the amendment attached hereto is a US, I-A 

channel the application as amended must await 

final action until the resolution of the clear 

channel proceedings (Docket 6741). Accordingly, 

it is requested that the application of Middle- 

sex as amended be retained in the Commission's 

files pending resolution of the clear channel 

proceedings. (R. 80) (Emphasis added) 

On January 28, 1958, petitioner again amended its appli- 
cation (R. 100.1-100.22). On this occasion, petitioner 
requested a limited time operation on the Class I-A frequency 
720 ke, with a power of 5 kw daytime and until sunset at 
Chicago, the location of Station WGN, licensed to the inter- 
venor herein, WGN, Inc., on 720 ke. Concurrently with its 
January 28, 1958 amendment, petitioney submitted a petition 
requesting that its amendment to 720 ke be accepted and 


that, inspite of the provisions of the Commission's “freeze” 


ss iy te 
rule (Section 1.351), its application, as amended, 
cessed at once, or in the alternative, that the ru 


waived (BR. 93-100). 


be pro- 


le be 


In support of this request, petitioner 


argued that the provisions of Section 1.351 were invalid 


or, in the alternative, that the circumstances surrpunding 


its application warranted a waiver of the rule. 


On 


March 


10, 1958, WGN, Inc., intervenor herein, filed an opposition 


to the petitioner's petition contending that grant 


application would cause objectionable interference 


intervenor’s Station WGN operating on 720 ke (RB. 10 


Furthermore, WGN, Inc. contended that petitioner's 


did not establish the invalidity of the Commission 


rule, nor did petitioner's assigned reasons demonst 


grounds for a waiver thereof. In a reply pleading 
April 11, 1958, petitioner denied the existence of 


able interference as alleged by WGN, Inc., and, in 


reiterated its previously made contentions CR. 132- 


of its 

to 
4-128). 
arguments 


's “freeze” 


s 
rate 

filed 
objection— 


substance, 


142). 


In a Memorandum Opinion and Order réleased September 


12, 1958 (R. 143-149), the Commission denied petit 


joner's 


request for waiver, whereupon petitioner, on October 13, 


1958, requested reconsideration and, in view of WGN, Inc's 


claim of objectionable interference, comparative c 


onsideration 


of its application with the then pending renewal application 


of Station WGN (R. 150-155). WGN, Inc., opposed th 


is petition 


by a pleading filed on October 27, 1958 (RB. 156-164). 


On September 22, 1959, the Commission released its 


final Report and Order in the Daytime Skywave Proceeding 
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(Docket No. 8333) and amended its “freeze” rule (Section 
1.351) extending the "freeze" of applications on Class I 
frequencies pending conclusion of the Clear Channel Pro- 
ceeding (Docket No. 6741). 

Thereupon, on October 22, 1959, petitioner further 
amended its application deleting its request for limited 
time operation, in view of the Commission's final Report 
in the Daytime Skywave Proceeding precluding such future 
authorizations and, simultaneiously, filed with the Com- 
mission a petition requesting action on its application 
(R. 167-197). On November 3, 1959, the petitioner requested 
that its October 22, 1959 amendment be withdrawn and its 
application considered as one for limited time operation 
but, at the same time, requested, in the alternative, that 
if its limited time request «could not be granted, that its 
application be considered as one for a daytime-only operation 
(R. 198-202). The intervenors herein, the Clear Channel 
Broadcasting Service and WGN, Inc., opposed petitioner's 
October 22, 1959 petition and petitionerS supplement thereto 


of November 3, 1959, by oppositions filed on November 4, 1959 


(R. 203-211), and November 16, 1959 (R. 213-223), respectively. 


On December 7, 1959, the Commission released its Memorandum 
Opinion and Order (R. 224-237) denying petitioner's pending 
petitions. 

Petitioner filed its Petition for Review of the Com- 
mission's December 7, 1959 Memorandum Opinion and Order on 
January 18, 1960. On January 28, 1960, the Clear Channel 
Broadcasting Service and WGN, Inc., moved this Court for 


leave to intervene in this proceeding. 
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SUMMARY OF ARGUMENT 
Petitioner seeks to have this Court invalidate 
cedural rule which deferred action on certain applic 
and to compel the Commission to grant or designate f 
hearing its application, despite the pendency of ac 


and industry-wide allocations rule making proceeding 


to solve, inter alia, the very problems raised by pe 


He 
application. Although there may be circumstances wa 


intervention by a Court to end prolonged inaction, i 
clearly inappropriate where the delay in acting in a 
ticular case is due, in large part, to the agency's 
that its resolution of the over-all allocations prob 
of adequate nationwide service requires the maintena 
a “freeze” against grants of a particular class of a 
tions. 

. The specific problem presented here is not one 
impression. It has been recognized by this Court, a 
as by the Commission, that there are appropriate cir 
for deferring consideration of classes of applicatio 
the Commission is considering, in related proceeding 


and policy questions involved in any consideration 0 


a pro- 
ations, 
or 

omplex 
designed 
titioner's 
rranting 
t is 

par- 
judgment 
dem 

nce of 


pplica- 


of first 

s well 
cumstances 
ns while 
s, legal 
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individual applications. See Federal Communications Com- 


mission v. WJR, The Goodwill Station, Inc., 337 U.S 


272 (1949) affirming, on this point, 84 U.S. App. Di. 


c. 1, 


6, 174 F.2d 226, 231 (1948); Zenith Radio Corp. v. Federal 


Communications Commission, 93 U.S. App. D.C. 284, 21 


1 F.2d 
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629 (1954); Harbenito Broadcasting Co. v. Federal Communica- 
tions Commission, 94 U.S. App. D.C. 329, 334, 218 F.2d 
28, 33 (1954); Mesa Microwave, Inc. v. Federal Communications 
Commission, 105 U.S. App. D.C. 1, 262 F.2d 723 (1958). 
These cases recognize the Commission's discretionary 
authority for deferring action on applications where there 
is pending rule making which will be determinative of whether 
the types of operations proposed in such applications should 
or should not be authorized, and where interim grants might 
prejudice the Commission's ability to take rule making 
action otherwise serving the public interest. 

The issue which this Court is thus called upon to 
resolve is whether a “freeze” imposed on petitioner's appli- 
cation, is reasonable under the circumstances of this case. 
In this respect, petitioner cannot properly rely on the 
entire 15-year period that the Clear Channel proceeding 
has been pending, as a basis for its claim that the Com- 
mission has inordinately delayed action on its application. 


The petitioner's application here in issue was not filed 


until January ,1958. Accordingly, petitioner's application 


has been “frozen™ only since January, 1958, or, up to the 
time the instant petition for review was filed on January 
18, 1960, a total period of 24 months. When this 24-month 
delay is considered in the light of the complexity of the 
problems involved in the Clear Channel proceeding, which 


is now on the threshold of final determination,, such delay 
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is clearly not so unreasonable as to justify the dr 
and unusual intervention of this Court. 

Furthermore, petitioner implicitly recognizes 
this Court could, at most, order the Commission to 
the petitioner's application for hearing, and that 
Commission could not, in any event, be required to 
its application which it cannot presently find woul 
the public interest by reason of the pending Clear 
proceeding. But this circumstance precisely points 
futility, as well as the essential lack of merit, 0 
instant petition for review. Until the Commission 
the questions presented in the Clear Channel procee 
any action by this Court in conformity with the pet 
request would, at best, lead only to the commenceme 
a multiplicity of individual adjudicatory proceedin 
raising some or all of the issues presented in the 
Channel proceeding. 

The Commission's denial of petitioner's reques 
vacate its "freeze" rule and to take immediate acti 
petitioner's application, was fully in accord with 
provisions of the Communications Act and the Admini 
Procedure Act, as well as the applicable case law, 
petitioner's claims of invalidity are, accordingly, 


of merit. 
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The petitioner's second contention that the Commission 
acted arbitrarily and capriciously in denying its request 
for waiver of the “freeze” rule, although granting such 
waivers to five other stations, is also without merit. 

The clear refutation of petitioner's charge of caprice 
is shown by the Commission's consistent policy, adhered to 
without exception, of refusing to grant any application 
for a new facility on a Class I-A frequency, pending 
resolution of the Clear Channel proceeding. This policy, 
in force since codification of the "freeze" rule in 
December, 1950, is designed to avoid grants of applications 
which would prejudice its efforts to effectuate whatever 
rule the Commission may determine, at the conclusion of 
the proceeding, would best serve the overall public interest. 

The waivers relied upon by petitioner do not support 


its contention. In four of the cases, they involved an 


existing station, operating on a clear channel, seeking 


an increase in power, as contrasted to petitioner's effort 

to obtain a new assignment on a clear channel; the fifth 

case has no relevancy to the issue at bar, since it 

concerned the use of a Class I-B frequency, not here involved. 
The distinction between the types of cases in which the 

Commission has granted waivers and the instant situation 

is a real one, and provides a reasonable basis for the 


classification the Commission has made. Obviously, in terms 
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of impact upon resolution of the allocations problem 


is a distinction between requiring an existing stati 
a clear channel to curtail the expanded service whic 


acquired as a result of a waiver, and the procedural 


ties in eliminating entirely a newly-created service 


clear channel. Petitioner's offer to accept a “cond 


grant is wholly inappropriate as a method of dealing 


difficult allocation problem, and would lead only to 


At most, petitioner's argument constitutes a co 


that the Commission may have erred in granting the w 
it did with respect to applicants already operating 
clear channel -- not that it erred in holding the li 
new grants on the clear channels. But, there is no 
for the Court to concern itself with any question:of 
possible error committed by the Commission in those 
for the Commission's past isolated actions with resp 
those existing stations does not warrant the opening 
the clear channels to grants of new stations, which 
the inevitable consequence of a grant of petitioner’ 
requested relief, In any event, the Commission's “f 
on new grants is a judgment peculiarily within its 

discretion and is not affected by its exercise of di 
in other situations which may conceivably affect the 


Channel proceeding, but do so less directly. 
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ARGUMENT 


This action represents an attempt by the petitioner 
to utilize the appellate jurisdiction of this Court to 
compel the Commission to grant or designate for hearing 
its application, in the face of a pending rule making 
proceeding which is designed to resolve, inter alia, the 


very problem raised by petitioner's application (Docket 


No. 6741). This rule making, involving consideration of 


complex legal and policy questions of a most comprehensive 
nature, concerns the advisability of making basic changes 
in the standard broadcast allocation structure to imple- 
ment the statutory mandate of a fair, efficient and 
equitable distribution of radio service, as expressed 

in Section 307(b) of the Communications Act, 47 U.S.C. 
307(b). 

In its brief, petitioner raises a number of legal 
objections to the action of the Commission in its Memorandum 
Opinion and Order of December 7, 1959 (CR. 224-237), in 
deferring consideration of petitioner's application pending 
a completion of the Clear Channel proceeding. Petitioner 
would have this Court invalidate the Commission's "freeze" 
rule (Section 1.351) and direct the Commission either to 
grant its application or, alternatively, to designate the 
application for hearing. As we shall show, all of peti- 
tioner’s arguments are misconceived, and there is no 
justification for the Court taking any such action at this 


time. 
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AND CONSISTENT WITH APPLICABLE LAW. 
The basic question presented by the instant petition 
is whether the Court should, by invalidating a Commission 
Rule, compel the Commission to grant, deny or otherwise 
act upon an application seeking a daytime-only operation 
on a Class I-A frequency, pending consideration of the 
multitudinous comments filed in a public rule making 
proceeding looking toward a resolution of various legal 
and policy questions related to such an application, It 


is the petitioner's contention that the Commission's pro- 


cedure is improper; that the “freeze™ rule is invalid; 


and, that the Commission is legally required to continue 
individual processing of applications of the petitioner's 
class despite the pendency of the general rule making 
proceeding. 
Preliminarily, we point out that the order sought 
by petitioner would necessarily involve the Court in a 
determination of the manner and order of priority in 
which the Commission should carry out its manifold functions. 
As the Supreme Court stated in Federal Communications Com- 
mission v. WJR, The Goodwill Station, Inc., 337 U.S, 265, 
272 (1949), in approving a similar statement by this 
Court, ". . . the judicial regulation of an administrative 
docket . . . ‘would require [the Court of Appeals] to 


direct the order in which the Commission shall cons 
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consider its cases." And this, as the Court said, ‘it 
cannot do’. 174 F.2d at 231." Cf. Federal Communications 
Commission v. Pottsville Broaccasting Co., 309 U.S. 134, 
145 (1940). 

There may, nevertheless, be circumstances in which 
the Court is warranted in intervening to end prolonged 
inaction by the Commission 12/ other agencies subject to 


its appellate jurisdiction. But it is quite clear that 


judicial intervention is inappropriate where the delay in 


acting in a particular case is due, in large part, to 


the agency's judgment that its resolution of the overall 
allocation problems of adequate nationwide service requires 
the maintenance of a “freeze” of the grant of a particular 
class of applications. We believe that the Commission's 
action in deferring consideration of petitioner's applica- 
tion falls squarely within that area of judgment and 

that its order constituted an eminently reasonable exercise 
of judgment under the circumstances. 

The specific problem presented here is not one of 
first impression. While Section 309(b) of the Communica- 
tions Act of 1934, as amended, 47 U.S.C. 309(b), provides 
that applications which the Commission, upon examination, 
is unable to find would serve the public interest are to 
be designated for hearing, it has been recognized by the 
T2/7 See e.g., American Broadcasting Co. (KOB) v. Federal 


Communications Commission, 89 U.S. App. D.C. 298, 191 F.2d 
492 (1951), discussed infra. 
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Courts, and by the Commission, that there are appropriate 


circumstances for deferring consideration of classes of 
applications while the Commission is considering, in 
related proceedings, legal and policy questions involved 
in any consideration of the individual applications, See 
Federal Communications Commission v. WJR, The Goodwill 
Station, Ine., 337 U.S. 264, 272 (1949) affirming, fon 
this point, 84 U.S. App. D.C. 1, 6, 174 F.2d 226, 231 
(1948): Zenith Radio Corp. v. Federal Communication 


Fl ln En SE 


mission, 93 U.S. App. D.C. 284, 211 F.2d 629 (1954) 
Harbenito Broadcasting Co. v. Federal Communication's 
Commission, 94 U.S. App. D.C. 329, 334, 218 F.2d 28, 33 
(1954); Mesa Microwave, Inc. v. Federal Communications 
Commission, 105 U.S. App. D.C. 1, 262 F.2d 723 (1958). 

All of these cases recognize that the normal case-by- 
case processing of applications prescribed in Section 309(b) 
of the Act is subject to appropriate modification where, 
in the language of Section 4(j) of the Act, 47 U.S.C. 
154(j), such modification "will best conduce to the 
proper dispatch of business and to the ends of justice.” 
And this includes authority for deferring action on 
applications for various types of permits or licenses 
where there is pending ane making which will be determin- 
ative of whether the types of operations proposed in 


such applications should or should not be authorized, 


and where interim grants might prejudice the Commi$sion's 
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ability to take rule making action otherwise serving the 
public interest. 

It was for this reason, for example, that the Com- 
mission imposed a "freeze" on all television applications 
during the period in which it was establishing by formal 
rule making proceedings the present nationwide television 
allocation pattern. See Zenith case, Supra. It was for 
this reason that, pending Senatorial consideration of the 
new North American Regional Broadcasting Agreement (NARBA), 
applications inconsistent with that agreement have like- 
wise not been processed. See footnote 9a to Section 3.28(b) 
of the Commission's Rules, 47 C.F.R. 3.28(b). Is was also 
for this reason that the Commission imposed a “freeze” on 
applications for licenses to relay television signals to 
community antenna systems by microwave pending completion 
of a general inquiry into the subject matter (Docket No. 
12443). See Mesa Microwave case, Supra. And it was also 
for this reason that the Commission imposed a “freeze” 
on applications possibly inconsistent with the outcome 
of the Daytime Skywave proceeding (Docket No. 8333) 
during the period in which it was establishing, by formal 
rule making proceedings, technical standards governing 


the extent of protection to be afforded dominant stations 


on the clear channels. See Harbenito case, supra. In 


Harbenito, this Court sustained the Commission's authority 


to impose a “freeze” pending outcome of the basic rule 
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making proceeding in circumstances where claimed individual 


equities, involving an applicant for a license who had 
completed construction, were far stronger than those pre- 
sented by the instant petitioner. The Court stated: 

. . « What is in the public interest is, 

as the Supreme Court has said many times, 

within wide limits for the Commission to 

determine. We note that in the present case 
we do not have a rejection of an application 
or even an indefinite postponement of its 
consideration. We have merely a temporary 
postponement. We think that the state of 
facts shown in this proceeding, considered 
in the light of our limited function of review, 
does not warrant our reversal or modifica- 
tion of the Commission's order in respect 

to Harbenito. (94 U.S. App. D.C. at 334, 

218 F.2d at 33). 

The instant “freeze” on applications possibly 
inconsistent with the outcome of the Clear Channel 
Proceeding (Docket No. 6741), is similarly well grogunded. 
We believe that the recitation contained in our Counter- 
statement of the lengthy and complex nature of the |pro- 
ceeding at issue here, the problems faced by the Commission 
in its resolution (with which this Court has become 
acquainted through many years of litigation) which) have 
required the imposition of a “freeze” on potentially 
conflicting actions, and the importance of arriving at 
determinations which will best serve the over-all public 
interest in this field, all attest to the soundness and 
reasonableness of the Commission's action herein. 


The petitioner argues that the Clear Channel Pro- 


ceeding has taken the inordinate amount of time of/ 15 
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years. However, the proceeding involves what this Court 


has aptly described as “political [matters], in the high 
sense of that abused term.” Pinellas Broadcasting Co. Vv. 


Federal Communications Commission, 97 U.S. App. D.C. 


Federal Communic?) 


236, 238, 230 F.2d 204, 206 (1956). Because of the complex 
“political” nature of these matters, the proceeding has 
covered a lengthy period of time, as the Commission 
acknowledged in its Memorandum Opinion and Order here 

under review (R. 233): 


Concedédly, the clear channel matter and the 
companion proceeding concerning daytime sky- 
wave transmission now terminated have consumed 

an extended period of time. We believe, however, 
that the time consumed by our inquiry is justified 
in view of the necessity of considering the 
numerous proposals and counter proposals that 
have been submitted. External circumstances 

have tended to delay our final determination 

in both the clear channel proceedings and the 
daytime skywave proceeding. The years during 
which those proceedings have been in progress 
have seen the greatest growth in the number of 
standard broadcast authorizations in history. 

In the twenty-two years since 1937, the number 

of outstanding authorizations for standard 
proadeast facilities has increased from 704 to 
over 3500. 


But the Commission went on to emphasize that substantial 
progress has now been made and that tHe final determination 
of the proceeding is now, it believes, within reach 
(ibid.): 

Recent years have seen the establishment of 

the television and frequency modulation broad- 


cast services and the resulting diversion of 
the time of the Commission and its staff in 
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13/ 
the establishment of those services. It is 
our hope that, with the work already accomplished 
in the clear channel hearing, the Commission 
will be able to study the comments invited in 
the Third Notice of Proposed Rule Making in 
the clear channel proceeding and make a final 
determination in the not-too-distant future. 
This third notice is the result of a long 
and complicated hearing, the purpose of which 
is to devise methods and gain information toward 
insuring maximum utilization of the United States 
Class I channels. Adoption of criteria on 
September 18, 1959, with respect to daytime 
skywave interference on Class I channels is a 
major step toward a final solution of the clear 
channel proceeding. 


The issue which this Court is thus called upon to resolve 
is whether a "freeze", imposed in the above-described cir- 
cumstances on the petitioner's type of application, is 
reasonable. Initially, we point out that petitioner 
cannot properly rely on the entire "fifteen year history™ 
of the Clear €hannel case as a crutch for its assertion 
that the Commission has delayed inordinately in acting 
on its application. Nor can petitioner properly assert 


that it “has for more than nine years had on file with 


I3/7 This Court is not unaware of the highly technica] and 
complex problems which consumed a substantial portion of 
the Commission's time during the early establishment lof a 
natipn-wide television service. These matters were 
brought to the Court's attention in litigation which /re- 
sulted from Commission actions in the television field. 


See, in this connection, Zenith Radio Corp. v. Federal 
Communications Commission, 93 U.S. App. D.C. 284, 383-288, 


211 F.2d 621, 631-633 (1954) and Logansport Broadcasting 
Corporation v. United States, 93 U.S. App. D.C. 342, (343, 
n. 2, 210 F.2d 24, 25, n. 2 (1954). See also Radio 
Corporation of America v. United States, 341 U.S. 412 
(1951) with reference to the extensive Commission hearings 
conducted during 1949 and 1950 relating to the promul- 
gation of standards for the transmission of television 
signals in color. 
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the Commission an application for the improvement of its 
facilities which has been subjected to various freeze 
orders of the Commission throughout this entire period." 
(Br. 8). The fact is that, until 1958, petitioner had 


filed other applications not at issue here which, by 


its own request and recognition (see R. 80), were subject 


to deferral. The, application here in issue, i.e., speci- 
fying the Class I-A channel presently requested (720 ke), 
was not filed until January, 1958. Thus, the “freeze” 

rule of which petitioner now complains has resulted in 

the deferral of action on petitioner's application only 
since January, 1958, or, up to the time the instant 
petition for review was filed on January 18, 1960, a 

total of 24 months. And during this period, the Commis- 
sion not only concluded its Daytime Skywave proceeding 

(see n. 9, supra.), a “major step toward a final solution 
of the clear channel proceeding” (R. 233), but has pro- 
ceeded diligently toward a final determination of the 

Clear Channel proceeding which, as the Commission indicated 
in the above order, should be forthcoming “in the not-too- 
distant future." (ibid.) When the reasonableness of this 
24-month delay is considered in the light of the complexity 
of the problems involved in the Clear Channel proceeding 
(as well as the fact that the record in the proceeding 

was closed on June 1, 1960), we submit that such a 


delay is clearly not so unreasonable as to justify 
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the drastic and unusual intervention of this Court, 
pursuant to Section 10(e) of the Administrative Pro- 
cedure Act, 5 U.S.C. 1009(e), in a rule making proceeding 


presently on the threshold of final determination. 


The petitioner's reliance (Br. 18-19) on American 


Broadcasting Co., Inc. (KOB) v. Federal Communications 
Commission, 89 U.S. App. D.C. 298, 191 F.2d 492 (1951) is 


thus misplaced. That case did not involve the validity 
of a "freeze" order but, rather, the question whether 
the Commission could defer affording the appellant 
(an existing station) its procedural rights to a hearing 
pending resolution of the related Clear Channel Proceeding, 
while “indefinitely and in effect semi-permanently™ main- 
taining in existence a “special temporary service authori- 
zation" causing interference within the appellant's 
normally protected contour, thereby effecting an indirect 
modification of the appellant's license within the meaning 
of Federal Communications Commission v. National Broadcast- 
ing Co., Inc. (KOA), 319 U.S. 239 (1943). 
Here, the petitioner was an applicant commencing on 
January, 1958, for a frequency which was “frozen™ at| the 
time of its application because of the pendency of a! basic 
rule making proceeding now nearing its final determination, 
The facts are thus clearly distinguishable from those 
in the KOB case, where this Court expressly stated, at 


that time (1951), that there was “no showing of even! a 
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reasonable possibility that the clear channel proceedings 
will be completed shortly." (89 U.S. App. D.C. at 306, 
191 F.2d at 500). 

The petitioner relies on only one other authdrity as 
purporting to support its contention that the Commission's 
deferral of action on its application was contrary thereto, 
i.e., this Court's unreported Order, dated June 16, 1958, 
in Central Freight Lines, Inc. v. Federal Communications 
Commission, Case No. 14,484 (Br. 20). The latter case, 


however, is unrelated to the proposition for which peti- 


tioner cites it. The Central Freight case involved not 


the question of the reasonableness or unreasonableness of 

a general “freeze” order, but the ad hoc deferral of Com- 

mission action on an application, the immediate considera- 
tion of which was provided for on a case-to-case basis 

by Section 16.253fa) of the Commission's Rules, 47 C.F.R. 

16.253(a). Accordingly, petitioner's reliance thereon is 

also clearly misconceived. 

Finally, in its arguments to this Court, petitioner 
implicitly recognizes that this Court could, at most, order 
the Commission to send out the notices required by Section 
309(b) of the Act, as a prerequisite to a hearing, and 
that the Commission could not, in any event, be required 
to grant its application which it cannot presently find 
would serve the public interest for reason of the pending 


Clear Channel Proceeding. But this circumstance precisely 
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points up the futility, as well as the essential lack of 
merit, of the instant petition for review. For, until 

the Commission has resolved the questions presented in 
the Clear Channel Proceeding, it is clear that action by 
this Court in conformity with the petitioner's request 
would, at best, lead only to the commencement of a multi- 
plicity of individual proceedings raising some or all 


14/ 
of the issues presented in the Clear Channel Proceeding. 


We submit that the Commission's exercise of its disctetion 


in “freezing” such applications is more administratively 
sound and reasonable than the situation which would 
result were the Court to grant the relief requested.,; In 

any event: “This is the sort of quasi-legislative policy 
decision which is virtually immune from attack in the 
courts." Coastal Bend Television Co. v. Federal Communi- 
cations Commission, 97 U.S. App. D.C. 339, 341, 231 F.2d 


498, 500 (1956). “So long as the Commission's action in 


14/7 Commission records disclose that there are at the 
present 46 applications of petitioner's class, i.e.,|request— 
ing new daytime authorizations on Class I-A scemuene so 
upon which action has been deferred, pending conclusion 
of the Clear Channel Proceeding. The total number of 
applications affected by the "freeze" rule equals 164. 
In addition to the 46 of the class within which petitioner 
falls, there are 18 applications requesting changes in 

facilities on Class I-A frequencies; 67 requesting new 

authorizations on Class I-B frequencies; and, 31 request- 
ing changes in facilities on Class I-B frequencies. 
It is thus not unfair to say that petitioner seeks tp 
have this Court order a general breakthrough in the 
processing of applications on the Class I-A and those 
I-B channels affected by the “freeze” rule, prior to| the 
completion of the current general study. 
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such an area of discretion has a reasonable factual and 

legal basis, [the Court] may not overturn it." Coastal 

Bend Television Co. v. Federal Communications Commission, 

98 U.S. App. D.C. 251, 255, 234 F.2d 686, 690 (1956). 

We submit that the Commission's actions here under attack 

were predicated on reasonable factual and legal considerations. 
Accordingly, the petitioner's claims of invalidity must 

fail. 


II. THE COMMISSION'S WAIVER OF ITS "FREEZE" 
RULE IN OTHER CASES DID NOT WARRANT A 


GRANT OF PETITIONER'S WAIVER REQUEST 


Petitioner's second contention is that the Commission 
has acted arbitrarily, inconsistently and capriciously in 
denying its request for waiver of the "freeze" rule when, 
in other allegedly similar situations, the Commission 
granted such waivers to five other stations (Br. 26-34). 

Petitioner cites (Br. 31-34) five examples of grants 
of waiver of the "freeze" rule which it contends are incon- 
sistent with the denial of its request. These cases refer 
to the grants of applications by (1) Station KXL, Portland, 
Oregon, for increase in daytime power from 10 kw to 50 kw 
on the Class I-A frequency 750 ke; (2) Station KJBS, San 
Francisco, California, for increase in power from 1 kw to 
50 kw on the Class I-A frequency 1100 kc; (3) Station KPOP, 


Los Angeles, California, for increase in power from 5 kw to 


50 kw operating on the Class I-A frequency 1020 ke; (4) 


Station WESC, Greenville, South Carolina, for increase in 
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power from 5 kw to 10 kw operating on the Class I-A frequency 


660 ke; and, (5) the Commission's action authorizin 
WKOK, Sunbury, Pennsylvania, operating as a Class I 
station on 1240 ke to operate directionalized on th 
I-B frequency 1070 ke. 

At the outset, one fact alone in the Commissio 
of treating applications relating to the use of the 
channels suffices to rebut petitioner's claim of "“d 
ination". That is that, since December, 1950, when 
Commission revised and codified its "freeze" rule ( 
p. 8, supra.) it has, without exception, refused to 
an application for a new facility on a Class I-A fr 
such as petitioner here requests. This, in our vie 
constitutes a clear manifestation not of caprice an 
tradiction, such as petitioner charges, but of a co 
policy of avoiding action which would prejudice, ha 
frustrate the Commission's efforts to effectuate, a 
conclusion of the Clear Channel proceeding, whateve 


the Commission may determine would best serve the o 


public interest (R. 233-234). The Commission's obj 


of preserving its freedom of action in considering 
proposals and in implementing its conclusions with 
to the most efficient and equitable allocation and 
tion of the clear channel frequencies, is the funda 
principle upon which the Commission's “freeze” rule 
predicated. And in dealing with the category of ap 


tions whose grant would most seriously jeopardize i 
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flexibility of action, -- those, like petitioner's, 
seeking new assignments, on Class I-A clear channels -- 
the Commission has consistently never deviated. 

In four of the cited cases there was a significant 
common factor which provided a reasonable basis for grants 
of waivers and which, by the same criterion, warranted 
a denial of petitioner’s waiver request. In each such 
instance, the applicant was an existing station already 
operating on the Class I-A frequency involved, as con- 
trasted with a new assignment on the frequency as sought 
by petitioner. In the fifth case relied on by petitioner 
(WKOK, Sunbury, Pa.), the application was for a shift to 


2 Class I-B frequency. The Commission does not conten- 


plate new assignments on Class I-B frequencies in the 


Clear Channel proceeding. Consequently, reliance by 
petitioner on this latter case is clearly misplaced. 

We submit, that the distinction between the types of 
cases in which the Commission has granted waivers and the 
present situation where they have not, is a real one, and 
that there is a reasonable basis for the classification 
the Commission has made. For there is an obvious distinc- 
tion, in terms of impact upon resolution of the allocations 
problems, between requiring an existing station to curtail 
its expanded service area which it acquired as a result of 
a waiver, and the procedural complexities inherent in elim- 


inating entirely a newly created service on a clear channel. 
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It is no answer to this to say, as petitioner does 
(Br. 35), that it would agree to revert to its prior status 
should the eventual outcome of the Clear Channel proceeding 

so require. Such a proposal could be advanced in any "freeze" 
situation, including those found by this Court to have been 
validly imposed (seep?7, supra.) and would clearly be an 
impracticable and inappropriate way of dealing with) these 
difficult allocation problems. It should be kept in mind 

that such conditional grants would logically have tp be 
extended not only to petitioner but to hundreds like it, 
including those who might apply for and be granted (con- 
ditionally, of course), on the channels vacated by petitioner 
and others. Clearly, this pyramiding “house of cards" 
would result in either chaos or stalemete. 
In any event, petitioner's argument on this point 

shows, at most, that the Commission may have erred jin 
gYanting the waivers it did with respect to modificjation of 
existing facilities already operating on the clear channel 

-- not that it erred in holding the line on new grants 

on the clear channels. Cf. Federal Communications Commis- 
sion v. WOKO, Inc., 329 U.S. 223, 228 (1946). Thus, there is 
no need for the Court to concern itself with any question 

of possible error committed by the Commission in the above 
cases, for the Commission's past actions with respect to 


those existing stations presents no justification for an 


opening of the flood-gates to grants of new stations on 


clear channels. This would be the inevitable consequence 
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of this Court granting the relief sought by petitioner 
(see n. 14, supra.). In short, the possibility that the 
Commission in the modification waivers referred to above 
may, to some degree, have limited its freedom of action 
in the allocations proceeding (although,obviously, it was 
not of this view), cannot conceivably warrant this Court 
ordering the Commission to grant waiversfor new stations 


on the clear channels. 


In sum, we believe that there are significant dis- 


tinctions between the Commission's action denying petitioner's 
waiver request for a new station on a clear channel and 

those cases in which the Commission granted waivers to 
existing stations on such channels. But, in any event, the 
Commission's “freeze” on new grants is a judgment pecul- 
jiarly within the Commission's discretion, not affected 

by its exercise of discretion in other situations which 

may conceivably affect the Clear Channel proceeding, but 


do so less directly. 
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CONCLUSION 


For the foregoing reasons, the order of the Federal 
Communications Commission should be affirmed. 
Respectfully submitted, 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,522 


HARVEY RADIO LABORATORIES, INC., 
Petitioner, 


UNITED STATES OF AMERICA 
and 


FEDERAL COMMUNICATIONS COMMISSION, 
Respondents, 


CLEAR CHANNEL BROADCASTING SERVICE 
and 


WGN, INC., 
Intervenors. 


PETITION FOR REVIEW AND TO COMPEL ACTION 
BY FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENORS WGN, INC. and 
CLEAR CHANNEL BROADCASTING SERVICE 


COUNTERSTATEMENT OF THE CASE 


In this appeal an existing and established standard broadcast sta- 
tion, operating on 740 kc at Cambridge, Massachusetts, seeks an order 
from the Court directing the Federal Communications Commission to 


2 


process its application for increase in power and change in frequency 
to 720 kc, despite the fact that the latter frequency, by specific rule of 
the Commission,‘ is and has been at all times relevant to the appeal 


unavailable for new assignments pending final resolution of the nation- 
wide radio allocations studies by the Commission in the so-called Day- 
time Skywave and Clear Channel rulemaking proceedings. 


Intervenor WGN, Inc. is the licensee of Class I-A standard broad- 
cast station WGN, authorized to operate on 720 ke with power of 50 kw 
at Chicago. Intervenor Clear Channel Broadcasting Service is an 
organization composed of the licensees of a number of existing Class 
I-A standard broadcast stations. Both Intervenors have participated 
actively in all stages of the Daytime Skywave and Clear Channel pro- 
ceedings before the Commission, and both believe that the public interest 
will best be served by adherence to the Commission's established policy 
of deferring action on applications for new assignments to clear channel 
frequencies pending ultimate resolution of the difficult and far-reaching 
questions raised in those proceedings. 


Because Petitioner's statement of the case and the "History of 
the Clear Channel and Daytime Skywave Proceedings” appended to its 
brief (Pet. Br. App. A) are incomplete in some respects, Intervenors 
believe that the following counterstatement of the case may be of 
assistance to the Court. 


A. The Clear Channel and Daytime Skywave Proceedings. 


In February, 1945, the Commission embarked upon a comprehen- 
sive review of standard broadcast coverage throughout the United States. 
The Notice of Proposed Rulemaking initiating the proceeding set forth 
eleven issues which envisaged not merely a thorough study of the Com- 
mission's radio allocation standards but also possible revisions in the 


1 47 CFR 81.351. 
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basic statute and existing treaty obligations. The issues set for hearing 
were as follows (10 Fed. Reg. 2194, 1 Pike & Fischer, Radio Regulation” 
53:901): 


1. What recommendation concerning the matters 
covered by this order the Commission should 
make to the Department of State for changes in 
provisions of the North American Regional 
Broadcasting Agreement. 


Whether the number of clear channels should 
be increased or decreased and what frequencies 
in the standard broadcast band shall be desig- 
nated as I-A channels and as I-B channels. 


What minimum power and what maximum power 
should be required or authorized for operation 
on clear channels. 


Whether and to what extent the authorization of 
power for clear channel stations in excess of 
50,000 watts would unfavorably affect the eco- 
nomic ability of other stations to operate in the 
public interest. 


Whether the present geographical distribution 
of clear channel stations and the areas they 
serve represent an optimum distribution of 
radio service or whether the fair, efficient and 
equitable distribution of radio service among 
the several states and communities specified 
in Section 307(b) of the Communications Act 
requires a geographical redistribution at this 
time. 


Whether it is economically feasible to relocate 
clear channel stations so as to serve those areas 
which do not presently receive service. 


What new rules or regulations, if any, should be 
promulgated to govern the power or hours of 
operation of Class II stations operating on clear 
channels. 


What changes the Commission should order with 
respect to geographical location, frequency, 
authorized power or hours of operation of any 
presently licensed clear channel station. 


2 Hereinafter cited as "R.R." 
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9. Whether and to what extent the clear channel sta- 
tions render a program service particularly 
suited to the needs of listeners in rural areas. 


The extent to which the service areas of clear 
channel stations overlap and the extent to which 
this involves a duplication of program service. 


What recommendations, if any, the Commission 
should make to the Congress for the enactment 

of additional legislation on the matters covered 
by this order. 

The central problem giving rise to the Clear Channel proceeding 
was the simple fact, substantially as true today as in 1945, that more 
than half of the land areas of the nation, and over 23 million of its 
population, entirely lacked primary (groundwave) radio service at 
night. The population residing in these "white areas" is predominantly 
rural, although a number of towns and cities are included, and is wholly 
dependent on secondary (skywave) signals for its radio service. ® 


Clear channel radio stations were an early attempt by the Com- 
mission to solve the problem of bringing radio service to rural and 
remote areas. Because it is economically impracticable to locate 
stations in sparsely settled areas, the Commission decided to set 
aside a number of "clear" channels, for use during nighttime hours 
either by 2 single station (Class I-A channels) or by two or more 
mutually protecting stations (Class I-B channels) and to allow the 
stations licensed on these channels to broadcast with high power so 
as to serve outlying rural areas with an interference-free skywave 
signal at night.* By 1945, this concept had been partially successful, 


$ The technical differences between primary and secondary radio service are 
succinctly and accurately described in this Court's opinion in Harbenito Broad- 
casi Co. v. Federal Communications Commission, 94 U.S. App. D.C. $29, 331, 
218 F.2d 28, 29-30 (1954). 


4 of 107 standard broadcast channels between 540 ke and 1600 ke, slightly 
more than half (60) are either United States or foreign "clear channels." There 
are 24 U.S. Class I-A frequencies and 23 U.S. Class I-B frequencies. See 47 
CFR $83.25, 3.26, 3.27. 
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but the Commission's limitation of maximum power to 50 kw had meant 
that substantial areas and populations still remained beyond the accept- 
able skywave range of any clear channel station. 


Another problem underlying the Clear Channel proceeding was 
the fact, true in 1945 but no longer the case today, that substantial 
areas and populations in the United States still lacked primary radio 
service even during the daytime. From the outset, a conflict) was 
apparent between those who insisted that a multiplicity of new assign- 
ments to local stations on the clear channels should be made |in order 
to provide additional groundwave service, and those who realized that 
the rural areas of the country could only be served by increasing the 
power, and thereby the service areas, of the existing clear channel 
stations. 


Since no applications for new radio stations had been granted 
during World War IZ, and in view of the increasing need for local radio 
service in many communities throughout the country, the Commission 
did not at first impose any "freeze" on the processing of applications 
for clear channel frequencies when it initiated the Clear Channel in- 
vestigation. However, it recognized soon after the start of the hearing 
that intervening grants of numerous applications for new daytime and 
limited time assignments on clear channel frequencies might ultimately 
make more difficult a resolution of the policy questions raised in that 
proceeding. As early as February, 1946 the Commission expressed 
its concern 

"| , that a grant of a large number of . . . applications 
[requesting new daytime or limited time assignments /on 
I-A frequencies] would further complicate the problems 

_ . inthe Clear Channel Hearing. Further study of this 
matter has resulted in the conclusion that in many in- 
stances placing additional daytime only stations on the 

U.S. I-A channels may not unduly complicate the problems, 

and accordingly all such applications will be conside on 


their merits. When no conflict with a resolution of t! 
general problems that are at issue in the Clear Channel 
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Hearing can be foreseen. . . [such applications may be 

granted] before conclusion of the hearing. . . [ H] ow- 

ever. . . severe complications may arise by authoriz- 

ing . . . additional limited time stations. . . " (1 RR. 

53:902, 903). 

The dilemma facing the Commission was the need for increased 
local service, on the one hand; and, on the other, the need not to clutter 
the clear channels with so many new assignments that any later real- 
location of frequencies or increases in power resulting from the Clear 
Channel proceeding might be frustrated entirely or accomplished only 


at the expense of dislocation of established listening habits. 


In June, 1946, the Commission attempted to draw a line between 
new assignments that might later prejudice a resolution of the Clear 
Channel proceeding and those which would not have this undesirable 
effect. It announced that it had decided to defer action, pending con- 
clusion of the Clear Channel case, on applications proposing daytime 
or limited time assignments on Class I-A frequencies where the new 
station would be more than 750 miles from a dominant Class I-A exist- 
ing station using a non-directional antenna or would be beyond the 0.5 
mv/m 50% skywave contour of a dominant station using a directional 
antenna (11 Fed. Reg. 7694, 1 R.R. 53:903 (1946) ). A few months later, 
it announced that a "frozen" application which was mutually exclusive 
with an application not subject to this "freeze" would be processed 
through hearing and then, if preferred for a grant, returned to the 
pending files (11 Fed. Reg. 12232, 1 R.R. 53:905). 


In January, 1947 the Commission considered and denied a petition 
by the Clear Channel Broadcasting Service for extension of the "freeze" 
to all applications for clear channel frequencies or for frequencies 
adjacent to clear channels. The Commission rejected this request on 
the ground that it was too broad, and pointed out that, since normal 
licensing procedures had been resumed in 1945, more than 100 applica- 


tions for new daytime stations on Class I frequencies had already been 


granted, of which more than half were in cities having no other broadcast 
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station, thus filling a "definite need” for new broadcast service. 
Petition of Clear Channel Group, 3 R.R. 1204 (1947). 
By May, 1947 another problem had arisen. It had long been known 
that skywave radio signals travel much further at night than by day and 
that during the transition periods at sunrise and sunset there is a grad- 
ual rather than abrupt fall or rise in skywave radiation. But the serious- 
ness of the resulting interference by daytime (i.e., immediately post- 
sunrise or pre-sunset) transmissions to fulltime co-channel stations 
during the early morning and the evening hours had not at first been 
appreciated. On May 9, 1947, the Commission took note of the situation 
by instituting a separate rulemaking proceeding to determine the extent 
of and standards for measuring daytime skywave interference, and to 
formulate rules for controlling this interference (12 Fed. Reg. 3359). 


At the same time, recognizing that the continued assignment of 
new daytime stations to clear channels not only might hamper future 
disposition of the Clear Channel proceeding, but would also render more 
difficult the imposition of new rules limiting the daytime skywave radia- 
tion of these stations, the Commission extended the "freeze" to all ap- 
plications for new daytime or limited time assignments on clear chan- 
nels (12 Fed. Reg. 3359). But it continued to process applications for 
fulltime Class II assignments which were otherwise acceptable under 
the Rules — that is, those requesting use of Class I-B frequencies. 


On December 4, 1947 the Commission consolidated the Clear 
Channel and the Daytime Skywave proceedings in recognition of the 
fact that the two investigations involved related problems (12 Fed. Reg. 
8702). Oral argument in the consolidated cases was held before the 
Commission en banc in January, 1948. 


For the reasons discussed in Section I of this brief, i no 
further action was announced in either the Clear Channel or the Day- 
time Skywave proceedings until August, 1953. In the meantime, how- 
ever, on December 4, 1950, the "freeze" order was codified by 


8 


incorporation into the Commission's Rules and Regulations as a footnote 
to Rule 1.371, governing the "manner in which standard broadcast appli- 
cations will be processed" (15 Fed. Reg. 9065). 


A further extension of the "freeze", this time to certain types of 
fulltime applications for Class I frequencies, occurred on August 11, 
1953 (18 Fed. Reg. 4914) as a result of the Commission's finding that 
actual operation of a newly authorized fulltime station during evening 
hours on a Class I frequency had caused unexpectedly severe skywave 


interference to the transmissions of a dominant Class I-B station on 
the same channel. See Roy Hofheinz (KSOX), 9 R.R. 184c, 793-94 (1953), 
affirmed by this Court on appeal sub nom. Harbenito Broadcasting Co. 


y. Federal Communications Commission, 94 U.S. App. D.C. 329, 218 
F.2d 28 (1954). At the same time, the Commission severed the Daytime 
Skywave proceeding from the Clear Channel proceeding in the hopes of 
reaching a final decision in the former matter at an early date. Roy 


Hofheinz (KSOX), supra, at p. 794. 


In March, 1954, some six months after it severed the Daytime 
Skywave case for separate decision, the Commission issued a lengthy 
and detailed "Proposed Report and Order and Notice of Further Rule- 
making" in that case, setting forth the details of the protection standards 
for daytime skywave transmissions which it proposed to adopt. At the 
same time, it gave notice that even after adoption of these new standards 

- it intended to continue the "freeze" on applications for new daytime 
assignments on Class I frequencies "in order not to prejudice the out- 
come of the clear channel proceeding.” Daytime Skywave Transmissions, 
10 R.R. 1541, 1554 (1954). The Commission discussed the reasons for 
the "freeze" in some detail, as follows: 

"33. It is also proposed to continue the 'freeze' on proces- 
sing daytime-only and limited-time applications on the 


frequencies specified in §§3.25(a) and (b) in order not to 
prejudice the outcome of the clear channel proceeding. 
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"34, Next, there is a question of the revisions’ appli- 
cability to requests by existing daytime-only and 
limited-time stations to change their operation or 
facilities. Footnote 10a to $1.371 imposed a freeze 
upon applications from existing daytime-only and 
limited-time stations proposing either a change in 
operation which would result in an increase in radia- 
tion towards the normally protected contour of a 
United States Class I station on the channel or pro- 
posing a change in transmitter location which would 
result in a material reduction in the distances from 
the station to the normally protected contour of a 
United States Class I station on the channel. In view 
of the revisions of our Rules and Standards proposed 
herein, a freeze of this nature would no longer be 
necessary and accordingly, this provision of the foot- 
note would be deleted. But again, so as not to prejudice 
the outcome of the clear channel proceeding, we have 
decided to freeze all applications from existing day- 
time-only or limited-time stations on Class I-A chan- 
nels which seek a major improvement in facilities such 
as an increase in power or a substantial change in the 
radiation pattern. We have made this distinction be- 
tween stations operating on Class I-A channels and 
those on I-B frequencies because of the far greater 
involvement of the former channels in the clear chan- 
nel proceeding. Class II stations on I-B frequencies, 
which seek a change in facilities are cautioned, how- 
ever, against extensive changes in antenna systems 
to meet the criteria here proposed since the decisions 
made in the clear channel proceeding may render use- 
less antennas so designed.” (10 R.R. 1541, 1554). 


Comments by interested parties in response to the Proposed 


Report and Order in the Daytime Skywave case were filed on|/May 3, 
1954, and reply comments were submitted on May 18, 1954. 


Early in 1958, with the record in the Daytime Skywave [case com- 
pleted and that proceeding before it for final decision, the Commission 
issued a "Further Notice of Proposed Rulemaking" in the Clear Chan- 
nel proceeding designed to allow interested parties to bring the record 


in that long-pending case up-to-date by the submission of recent techni- 
cal data and to elicit the views of the industry on the practicability of 
duplication of a number of specified Class I-A channels by the addition 
of one or more new fulltime stations on each (1 R.R. 53:xlix). 
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In this Notice the Commission once again indicated that the 
"freeze" on new daytime assignments to Class I-A frequencies would 
be continued, and that when and if its proposal to add new fulltime 
stations on Class I-A channels was ultimately adopted action on day- 
time-only applications might be deferred for an additional period in 
order to permit "the pattern of new Class II unlimited time assignments 
on these channels [to become] crystallized. . - " (1 R.R. 53:lxx). The 
Commission also set forth its tentative conclusions on the basic issues 
in the proceeding and disposed of a number of pleadings which had been 
filed by interested parties addressed to various aspects of the case 
(1 R.R. 53 :lvii-lxxii). 


Comments in response to the Commission's Further Notice in 
the Clear Channel proceeding were filed on August 15, 1958 and reply 
comments were submitted on October 29, 1958. Less than a year later, 
on September 18, 1959, the Commission in simultaneous actions (a) ter- 
minated the Daytime Skywave proceeding and (b) issued a final notice 
of further rulemaking in the Clear Channel case looking toward its 
ultimate resolution. Daytime Skywave Transmissions, 18 R.R. 1845 
(1959); Third Notice of Further Proposed Rulemaking, 1 R.R. 53:lxxiii. 
In the former document, it promulgated final rules on daytime skywave 
protection and abolished the "limited time" classification of standard 
broadcast stations. In the latter, it set forth detailed proposals for a 
final decision in the Clear Channel case, and called for a last round of 
comments by interested parties "in view of the comprehensive nature 
of the proceeding . . . and the desirability of concluding the proceeding 
as soon as possible." , 


Even before taking final action in the Daytime Skywave proceeding, 


the Commission had begun to relax the "freeze" on new applications for 


clear channel frequencies where it appeared that processing of such 
applications could no longer have any possible impact on the outcome 
of the rulemaking proposals. In September, 1958, the Commission had 
"unfrozen" two Class I-B frequencies ($40 kc and 1550 kc) on which no 
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Class I-B stations were operating within the United States (23 Fed. Reg. 
5772). With termination of the Daytime Skywave proceeding the Com- 
mission "unfroze" an additional six Class I-B channels but at the same 
time, in accordance with its announcements in 1954 and 1958, continued 
the "freeze" on all Class I-A frequencies and on those Class /I-B frequen- 
cies which had any relation "direct or indirect, to possible changes in 

the I-A structure." The Commission explained its action as follows: 


"In our 1954 decision we emphasized that any determina- 
tion reached in this proceeding was subject to whatever 
decisions might ultimately be reached in the Clear Chan- 
nel Proceeding (Docket No. 6741). Asa general principle, 
this caveat still applies; this is one reason why we have 
maintained a ‘freeze’ on certain classes of applications 
for facilities on clear channels. But that proceeding has 
been recently under active consideration and study, and 
it is possible at this point to make certain tentative judg- 
ments therein, as a result of which we can limit the clas- 
ses of applications on which action must continue to be 
deferred. We noted in our 1954 decision herein (para- 
graph 34) that the clear channels allocated for Class I-A 
operations are much more deeply involved in Docket 6741 
than are the Class I-B clear channels. In the Further| 
Notice of Proposed Rule Making issued in Docket 6741) on 
April 15, 1958 (FCC 58-350), we concluded that there 
should be no change in the pattern of assignments on the 
I-B channels. We are today adopting another Further 
Notice in that proceeding, limited to possible assignments 
on the I-A channels. These developments make appropriate 
at this time certain changes in the scope of the 'freeze’, in 
two directions: (1) removing from the freeze those I-B 
frequencies which can have no relation, direct or indirect, 
to possible changes in the I-A structure, and (2) changing 
the classes of applications covered by the freeze so as to 
reflect the impingement of such applications on the pos- 
sible ‘clear channel’ assignments rather than merely 
their daytime skywave effects. Accordingly, we are adopt- 
ing simultaneously herewith an Order (FCC 59-971) amend- 
ing §1.351 of our Rules so as to (1) make the ‘freeze’ apply 
pending a decision in Docket 6741; (2) remove from the 
freeze the frequencies 1500, 1510, 1520, 1530, 1540 and 
1560 kc; and (3) extend the freeze, in the case of applica- 
tions for changes in existing facilities, to any proposal 
which would increase radiation or change station loca- 
tion.” (18 R.R. 1845, 1854-55).> 


5 On July 29, 1960 the Commission adopted a further amendment to §1.351 of its 
Rules making other changes in the "freeze" regulation not pertinent to Petitioner's 
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Pursuant to the Commission's Third Notice in the Clear Channel 
case, final comments of interested parties were filed on April 1, 1960 
and reply comments were filed on June 1, 1960. The record is now 
complete and the proceeding stands ready for final decision. 


B. Petitioner's Application for 720 Ke. 


Petitioner is the licensee of standard broadcast station WTAO, 
Cambridge, Massachusetts, which since 1948 has been in continuous 


operation on an assigned frequency of 740 kc® with power of 250 watts, 


daytime only. Station WTAO is the only standard broadcast station in 
Cambridge, a city with a 1950 population of more than 120,000, and 
provides a program service designed specifically to fill the needs of 
that community (R. 184-88). 


On March 15, 1951, Petitioner applied for an increase in power 
to 1 kw on the 740 ke frequency (R. 2-28). Although Petitioner attempted 
to show that the requested increase would not cause excessive inter- 
ference at the Canadian border, the Commission advised Petitioner that 
its application was in violation of existing and proposed treaty regula- 
tions (R. 29). On October 25, 1951, the Commission announced that it 
would withhold processing of applications, such as Petitioner's, which 
were in conflict with the new North American Regional Broadcasting 
Agreement (NARBA) pending ratification thereof by the United States 
Senate (16 Fed. Reg. 11186). 


Petitioner did not seek reconsideration of this action, and apparently 
was content to await the outcome of the NARBA negotiations without fur- 
ther action on its application. However, during the succeeding four 
years, other applications for 740 kc and 730 kc were filed which raised 
problems of interference with Petitioner's application and which did not 


6 740 ke is a Canadian Class I-A clear channel on which an unlimited number 
of stations may be assigned in the United States in conformity with the provisions 
of Section 3.25(c) of the Commission's Rules, 47 CFR 3.25(c). 
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have corresponding conflicts with NARBA. On May 29, 1956; in accord- 
ance with its announced policy in such cases, the Commission designated 
all these applications for comparative hearing, noting that a successful 
application which conflicted with NARBA would nevertheless |be returned 
to the pending files until ratification of the treaty (R. 42-46). 


In order to avoid such a hearing, Petitioner on September 11, 1956 
amended its application so as to request, for the first time, a change in 
frequency (R. 79). In its petition for leave to amend, Petitioner recog- 
nized explicitly that: 


" . . . [S]ince the frequency 760 ke specified in the amend- 
ment attached hereto is a US, I-A channel the application 
as amended must await final action until the resolution of 
the Clear Channel proceedings (Docket 6741). Accordingly, 
it is requested that the application of Middlesex as amended 
be retained in the Commission's files pending final resolu- 
tion of the Clear Channel proceedings." (R. 80). 

Petitioner's request to amend to 760 kc was granted on September 18, 
1956 and its application was, at its own request, placed in the pending 
files pursuant to the provisions of the Clear Channel and Daytime Sky- 


wave "freeze" (R. 90). 


Petitioner took no further action until January, 1958, when it once 
again amended its application, this time to specify the frequency 720 ke 
(R. 101), a Class I-A frequency which, like 760 kc, had been/|unavailable 
for new daytime assignments since the outset of the Clear Channel and 
Daytime Skywave "freeze." At the same time, Petitioner filed a demand 
for immediate consideration of its latest amendment, claiming that the 
“freeze” order in which it had formerly acquiesced was invalid or, al- 
ternatively, that it should be waived (R. 93). Intervenor WGN, Inc. 
opposed this petition (R. 104), and the Commission denied it/by Memo- 
randum Opinion and Order on September 10, 1958 (R. 143). On October 
18, 1958, Petitioner sought reconsideration (R. 150). 
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When the Commission entered its orders of September 18, 1959 
terminating the Daytime Skywave proceeding, "unfreezing" six additional 
Class I-B frequencies, and extending the "freeze" on the remaining clear 
channels pending termination of the Clear Channel case, Petitioner filed 
a further pleading challenging both the Commission's authority to keep 
the "freeze" in effect pending termination of the Clear Channel case and 
its failure to act on Petitioner's application (R. 167 -183)." 


On December 7, 1959, the Commission released the Memorandum 
Opinion and Order leading to the present appeal. Ina carefully con- 
sidered and detailed opinion, it once again denied Petitioner's requests 
for a departure from the provisions of the "freeze" order. The Com- 
mission conceded that the Clear Channel proceeding and the companion 
Daytime Skywave investigation bad consumed an extended period of time, 
but stated its belief that the delay had been an unavoidable consequence 
of the Commission's exercise of its allocation responsibilities. The 
Commission noted that external circumstances, including the rapid 
growth of standard broadcast authorizations in recent years and the 
establishment of the television and FM broadcast services, had neces- 
sarily diverted its own and its staff's time and prevented an earlier 
conclusion of the Clear Channel proceeding. However, the Commission 
expressed its belief that, in view of the work already accomplished, a 
final decision in the Clear Channel proceeding will be made "in the not- 
too-distant future" (R. 233). 


The Commission further concluded that it would be improper to 
accord preferential treatment to Petitioner by removing its application 
from the freeze when numerous other applicants similarly situated 
would have to await the outcome of the Clear Channel proceeding. 
Finally, the Commission discussed and distinguished the legal authorities 


7 Petitioner also asked for a waiver of $1.354 of the Commission's Rules so as 
to allow it to amend its application from "limited-time" to daytime-only operation 
without being assigned a new file number. This request was granted by the Com- 
mission in an order issued subsequent to the filing of Petitioner's appeal. F.C.C. 
Mimeo #89308, June 1, 1960. 
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on which Petitioner relied in support of its request for special considera- 
tion, and pointed out that the allegedly inconsistent waivers of the "freeze" 
which it had granted in several other cases provided no authority for the 

relief sought by Petitioner (R. 230). 


SUMMARY OF ARGUMENT 


1. Petitioner seeks an extraordinary order from the Court, in the 


nature of mandamus, compelling the Commission to process its applica- 
tion for 720 kc notwithstanding the fact that this frequency has by specific 
regulation of the Commission been unavailable for new daytime assign- 
ments at all times since Petitioner first applied for it in January, 1958. 
The Commission's authority to defer licensing of new stations on specific 
frequencies in aid of its general rulemaking activities is beyond dispute. 
Indeed, the identical "freeze" order attacked by Petitioner has been 
previously upheld by this court as a valid exercise of the Commission's 
discretion. Although a final resolution of the Clear Channel investigation 
has been delayed for a considerable period of time, the delay has been 
due to the complicated and comprehensive nature of that proceeding and 
to the fact that the Commission has had to consider and dispose of other 
more pressing problems in the broadcast field. At any rate, virtually 

all of the delay of which Petitioner complains occurred before his own 
application for a Class I-A frequency was even filed, and since early in 
1958 the Clear Channel proceeding has been moving forward rapidly and 
now stands ready for final decision. Under these circumstances, neither 
this court's decisions in the KOB cases nor any other authority cited by 
Petitioner warrants judicial intervention at this time to compel action 

on Petitioner's application. 


2. Although the Commission has from time to time modified the 
provisions of the Clear Channel and Daytime Skywave "freeze" order, 
it has done so reasonably and in recognition of changing circumstances. 
The Commission imposed the "freeze" reluctantly and by degrees, and 

| 
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since 1958 has released previously "frozen" frequencies on two occa- 
sions. The reasons for its actions have been repeatedly stated and 

have at all times been based upon paramount public interest considera- 
tions. None of the instances in which the Commission has granted 
waivers of the "freeze" order has involved an application, such as 
Petitioner's, seeking a new assignment on a Class I-A frequency, and 

no waiver has ever been granted in favor of such an application. Finally, 
Petitioner has shown neither compelling public interest factors nor pri- 
vate equities which would warrant a departure from the procedure which 
has been uniformly followed by the Commission in regard to applications 
of others similarly situated. 


ARGUMENT 
I 


THE COMMISSION'S RULE DEFERRING ACTION ON APPLICATIONS 

FOR NEW DAYTIME ASSIGNMENTS ON CLASS I-A FREQUENCIES 

IS A VALID AND REASONABLE EXERCISE OF ITS AUTHORITY, AND 

PETITIONER HAS SHOWN NO BASIS FOR JUDICIAL INTERVENTION 

TO COMPEL THE AGENCY TO TAKE ACTION INCONSISTENT WITH 

THIS REGULATION. 

This appeal seeks an order from the Court directing the Federal 
Communications Commission to process Petitioner's application for a 
Class I-A clear channel frequency which has by specific rule® of the 
Commission been unavailable for new daytime assignments since 1947. 
Although Petitioner did not request the frequency in question until 
January, 1958, he nevertheless urges that he is the victim of an unlaw- 
ful delay extending back over the entire history of the Commission's 
"freeze" on clear channel frequencies pending resolution of its Clear 
Channel and Daytime Skywave Proceedings. It is obvious that the relief 
requested by Petitioner ‘ig an extraordinary remedy, as is mandamus, 
and is to be used only upon clear showing of necessity.” Mesa Micro- 


wave, Inc. v. Federal Communications Commission, 105 U.S. App. D.C. 


——— 


8 47 CFR §1.351. 
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1, 2, 262 F.2d 723, 724 (1958); and see Easton Publishing Co. v. Federal 
Communications Commission, 87 U.S. App. D.C. 344, 185 F.2d 987 (1950). 


At the outset, there can be no dispute over the Commission's 
authority to defer action on particular classes of applications| when the 
deferral is in aid of the broad rulemaking authority conferred upon it 
by the Federal Communications Act.? The Commission's duty to allocate 
available radio frequencies in the public interest may be discharged either 
through rulemaking proceedings or by individual licensing actions, or a 
combination of both, and the choice of how to proceed in a given situation 
is "one that lies primarily in the informed discretion of the administra- 
tive agency." Securities & Exchange Commission v. Chenery Corpora- 
tion, 332 U.S. 194, 203 (1947); Logansport Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 210 F.2d 24 (1954). 


Whether to suspend individual licensing actions pending the out- 
come of related rulemaking proceedings is also a matter peculiarly for 
the Commission's discretion, and the Courts have uniformly declined 
“to direct the order in which the Commission shall consider its cases." 
WJR, The Goodwill Station v. Federal Communications Co 
84 U.S. App. D.C. 1, 6, 174 F.2d 226, 231 (1948), reversed on other 
grounds, 337 U.S. 265 (1949). Whether the agency's choice be to "freeze" 
its licensing procedures pending the outcome of the rulemaking or to 
decline to do so, its decision as to how its responsibilities may best be 
discharged must be respected on review absent a clear showing of abuse 
of discretion. Compare Federal Communications Commission v. WJR, 
The Goodwill Station, Inc.,337 U.S. 265 (1949), Coastal Bend Television 


Company v. Federal Communications Commission, 97 U.S. App. D.C. 
339, 231 F.2d 498 (1956),and Pittsburgh Radio Supply House (WJAS) v. 
Federal Communications Commission, 69 App. D.C. 22, 98 F.2d 303 
(1938) (upholding the Commission's refusal to "freeze" applications 

for new licenses pending general allocation proceedings) with Harbenito 
Broadcasting Co. v. Federal Communicaticns Commission, 94 U.S. App. 


> $§4(i), 308(r), 47 U.S.C. §154(i), 303(r). 


18 
D.C. 329, 218 F.2d 28 (1954) and Mesa Microwave, Inc. v. Federal 


————_—_—$—_—_—— 
Communications Commission, 105 U.S. App. D.C. 1, 262 F.2d 723 (1958) 
(upholding decisions to impose a “freeze"). As this Court stated in 
Coastal Bend, supra, the agency's choice of how to proceed in such a 


matter "is the sort of quasi-legislative policy decision which is virtually 


immune from attack in the courts." Coastal Band Television Company 


v. Federal Communications Commission, 97 U.S. App. D.C. 339, 341, 
231 F.2d 498, 500 (1956). 


Indeed, this Court has previously applied the foregoing principle 
to reject an attack upon the identical "freeze" order challenged in this 
appeal. In the Harbenito case, the Court declined to set aside and de- 
clare invalid the Commission's rule deferring action on new applications 
in possible conflict with the ultimate decisions in the Clear Channel and 
Daytime Skywave cases on the ground that in such matters "what is in 
the public interest is, as the Supreme Court has said many times, within 
wide limits for the Commission to determine." Harbenito Broadcasting 
Co. v. Federal Communications Commission, 94 U.S. App. D.C. 329, 334, 
218 F.2d 28, 33 (1954). 


Despite the foregoing unanimous authorities against judicial 
interposition in matters of administrative procedure, Petitioner urges 
that this Court should now abrogate the same "freeze" order it upheld 
in Harbenito on the companion contentions (a) that the Clear Channel 
and Daytime Skywave proceedings have been unreasonably prolonged 
and (b) that there is no reasonable prospect of their termination within 
the foreseeable future. Even assuming that Petitioner has standing to 
complain of delays in the rulemaking proceedings occurring prior to 
January, 1958 (when he first requested action on his application for a 
Class I-A frequency), it is clear from the history of the Clear Channel 
and Daytime Skywave cases and their present posture that neither of 
these contentions is well taken. 
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The pertinent chronology of the Clear Channel and Daytime Sky- 
wave proceedings is set out in Intervenors' Counterstatement of the 
Case, supra. Admittedly, these proceedings have consumed/a substantial 
period of time since their inception at the close of World War I. Two 
factors, however, combine to justify the extended period of time involved. 


The first is the comprehensive and highly technical nature of the 
allocations study undertaken by the Commission. As the summary of the 
proceedings shows, it was not until several years after submission of 
the initial comments in the Clear Channel proceeding that the full ex- 
tent of the problems with which the Commission was confronted in 


attempting to formulate an overall plan for the improvement of radio 
service to rural and underserved areas was known. Indeed, even after 
the Commission had recognized that the phenomenon of skywave trans- 
missions infinitely complicated an already difficult problem/and had 
instituted the Daytime Skywave proceeding as a separate docket, it was 
not until submission of the data reflected in this Court's decision in the 
Harbenito case that the seriousness of even this matter was fully under- 
stood. As a result, the numerous comments and reply comments orig- 
inally submitted to the Commission on many aspects of the Clear Channel 
problem, and the experi testimony adduced at the original hearings in 
1947, were subject to constant revision and qualification as the Commis- 
sion accumulated increased practical knowledge of the behavior of radio 
signals as a result of the operations of the many new standard broadcast 
stations authorized in the years following World War I. 


At the time of the Commission's "Further Notice of Proposed 
Rulemaking" in the Clear Channel case in April, 1958, the record in 
that proceeding already included over six thousand pages of testimony, 
more than four hundred exhibits ranging from one to several hundred 
pages in length, numerous written briefs and over five hundred pages 
of oral argument. Witnesses who had either testified before the Com- 
mission or placed exhibits in the record included, in addition to mem- 
bers of the Commission's own engineering staff, representatives of the 
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radio networks, the Clear Channel Broadcasting Service, a number of 
individual standard broadcast stations, the Regional Broadcasters 
Committee, and numerous educational associations and institutions and 
film organizations (1 R.R. 53:1v). 


A comparable mass of evidence was submitted pursuant both to 
the "Further Notice” of April, 1958, in response to which sixty parties 
filed comments and forty-four reply comments, and to the "Third Notice” 
of September, 1959, on which opening comments were received from 
eighty-seven parties and replies were filed by thirty-five parties. 


The comprehensive nature and complex subject matter of the 
Clear Channel and Daytime Skywave proceedings would have required 
a considerable period of time even if the agency had been in a position 
to devote its full attentions to the investigation from the outset. Un- 
fortunately, however, this was not the case. On May 6, 1948, only a 


few months after oral argument was held before the Commission en banc 


on the original record in the Clear Channel and Daytime Skywave proceed- 
ings, the Commission issued its "Notice of Proposed Rulemaking" designed 
to establish a nationwide table of television allocations pursuant to which 
the orderly and efficient growth of the infant television industry could be 
accomplished. In September of the same year, the Commission imposed 

a general "freeze" on all applications for new television stations pending 
the outcome of this proceeding. As the Court knows, this "freeze" re- 
mained in effect until release of the 500-page Sixth Report and Order, 

1 R.R. 91:601, in April, 1952, during all of which time the country was 
deprived of the licensing of any new television stations. See Zenith 

Radio Corp. v. Federal Communications Commission, 93 U.S. App. D.C. 
284, 285-88, 211 F.2d 629, 631-33 (1954). 


Clearly, the implementation of new television service was entitled 
to priority during these years over the matters encompassed in the Day- 
time Skywave and Clear Channel proceedings in view of the fact that the 
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standard broadcast industry was already well established and that the 
"freeze" affected only a relatively small portion of the total frequencies 
available for new standard broadcast stations. The television allocation 
proceecings, like the Clear Channel case, involved voluminous evidence 
of a highly technical nature, see Lo rt Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 343, n.2, 210 F.2d 24, 25, n.2 (1954), and 

it is not difficult to understand why the Commission and its staff did not 
find time during the four years of the television "freeze" to bring the 
Clear Channel case to a final conclusion. 


Nor was the Commission free of other problems of a difficult and 
time-consuming nature during the period of the television ". reeze." 
For instance, the Commission conducted and concluded during 1949 and 
1950 extensive hearings leading to the promulgation of rules governing 
standards for transmission of television signals in color. See Radio 
Corporation of America v. United States, 341 U.S. 412 (1951). In addi- 
tion, the Commission's normal licensing activities were continued 
throughout the television "freeze" in the standard broadcast and FM 
broadcast services, and between 1948 and 1952 approximately 400 new 
standard broadcast stations (including that presently licensed to Peti- 
tioner) were authorized. 


Finally, Congressional inaction on the basic treaty governing 
international aspects of United States broadcasting, the North American 
Regional Broadcasting Agreement (NARBA), as well as hearings on pos- 
sible legislation affecting clear channel stations, would have delayed a 
final decision in the Clear Channel case even if the Commission had had 
unlimited time to devote to the matter during this period. The Commis- 
sion's Annual Report for 1948 (p. 32) shows that it was asked to defer a 
decision on the Clear Channel proceeding immediately after oral argu- 
ment in the case in January, 1948 by the Senate Interstate and Foreign 


Commerce Committee pending hearings by that group on related legis- 


lation, and that this request was not withdrawn until a year later, by 
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which time the television "freeze" had gone into effect. F.C.C, Annual 
Report for 1949 (p. 37). Even subsequent to 1952, continued delay by 
Congress in ratifying the NARBA treaty made the Commission reluctant 
to take final action on clear channel matters.!° See F.C.C. Annual 
Reports for 1952 (p. 115), 1953 (pp. 100-101), 1955 (p. 6). 


Following the release of the Sixth Report and Order and lifting of 
the television "freeze," the Commission was inundated with the greatest 
volume of contested adjudicatory cases in its history, all of which were 
of the utmost urgency since they involved the licensing of the newly 
allocated television channels. In addition, starting in 1954, the Com- 
mission heard and decided numerous sharply contested rulemaking 
proceedings, such as those before this Court in the Coastal Bend cases, 
involving ad hoc revisions of the nationwide television allocation pro- 
ceeding. As late as 1956, the Commission noted in its Annual Report 
that "[ w]ork on TV allocation problems necessitated carrying over 


disposition of [the Clear Channel and Daytime Skywave cases]." F.C.C. 
Annual Report for 1956, p. 103 (1956). Consequently, although the Com- 


mission called for and obtained information from interested parties 
providing a basis for an ultimate decision of the Daytime Skywave 
proceeding following release of its proposed report and order in that 
case in March, 1954, it was unable to turn its full attention to the related 
Daytime Skywave and Clear Channel cases until early in 1958. 


Since that time, however, major progress has been made in both 
proceedings. The Daytime Skywave case has been terminated. The 
record in the Clear Channel case has been closed and that proceeding, 
too, stands ready for a final resolution. The NARBA treaty has entered 
into force after a ten-year delay in ratification. There is no reason to 
doubt the Commission's prediction that the clear channel studies may 
be concluded in the "not-too-distant future" (R. 233). 


—_— 


10 As shown in Petitioner's Brief (p. 3, n. 2), the NARBA treaty was not 
finally approved by the Senate until February 23, 1960. 


23 


Under these circumstances, and in view of the complexity of the 
proceedings and the variety of other problems before the Commission, 
it cannot be concluded (as Petitioner suggests) either that the extended 
period of time which has already occurred has been unreasonable or 
that there is no prospect of a final clear channel decision "within any 
early future period." (Pet. Br.. p. 10). il 


At the very least, it is clear that the early stages of the Clear 
Channel and Daytime Skywave cases cannot be properly categorized 
as "unconscionable delays in action upon Petitioner's application" (Pet. 
Br. p. 25), since Petitioner did not even request an authorization on 720 
ke until January, 1958 and there can be no question that, since that date, 
both the Clear Channel and Daytime Skywave proceedings have gone for- 
ward with all possible speed. 


Petitioner's reliance upon this Court’s opinion in the KOB case!2 
as "squarely in point, factually and legally” (Pet. Br. p. 9) is not well 
taken. The Appellant in KOB, unlike Petitioner, was an existing station _ 
whose authorized facilities were admittedly interfered with hy the "tem- 
porary" assignment of a new station on its frequency without the prior 
hearing to which the existing station was entitled by express provision 
of the Communications Act!® and the Supreme Court's decision . 


= Petitioner makes much (Pet. Br. pp. 21, 23-25) of a statement in the Com- 
mission's Further Notice of April, 1958 in the Clear Channel case in an attempt 
to argue that, even after that proceeding is decided and the present "freeze" lifted, 
the Commission may impose a new and further delay on applications for daytime 
assignments on Class I-A frequencies. The short answer to this contention is that 
when and if such a "supposititious eventuality" occurs, WJR, The Goodwill Station 
v. Federal Communications Commission, 84 U.S. App. D.C. 1, 6, 174 F.2d 226, 231 
(1948), reversed on other grounds, 337 U.S. 265 (1949), Petitioner may bring the 
matter to this Court for prompt review. However, it is also to be noted that this 
statement, made at a time when the Commission was proposing numerous fulltime 
duplications on some Class I-A channels, was not contained in its later Third 
Notice of September, 1959, which abandoned this feature of its earlier proposal 
and proposed only a single new fulltime station on each Class I-A frequency. 


22 American Broadcasting Company v. Federal Communications |Commission, 
89 U.S. App. D.C. 298, 191 F.2d 492 (1951). 


13 then 8312, now $316, 48 Stat. 1084 (1934), 66 Stat. 717 (1952),|47 U.S.C. §316. 
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in Federal Communications Commission v. National Broadcasting Com- 
pany, 319 U.S. 239 (1943). Petitioner, of course, unlike the appellant in 
KOB, is an existing station operating without interference from anyone 
and without even an assertion of an illegal modification of its license. 
Hence, Petitioner has no statutory right to an immediate hearing com- 
parable to that asserted in the KOB litigation. Plainly, the statutory 
right to a hearing prior to a modification of an existing license recog~- 
nized by the Court in KOB provides no precedent for the summary direc- 
tion in this case of a hearing on a new application for a frequency not 
even available for assignment. 


Moreover; the KOB case arose at a time when there was admittedly 
not “even a reasonable possibility that the clear channel proceedings 
[would] . . . be completed shortly.” American Broadcasting Company 
y. Federal Communications Commission, 89 U.S. App. D.C. 298, 306, 

191 F.2d 492, 501 (1951). Even if Petitioner had a right comparable to 


that asserted in KOB there is now in prospect a final resolution of the 
Clear Channel proceeding whereas in 1951 such a resolution was conceded 


by the Commission not to be foreseeable. 


The only other authority cited by Petitioner in support of its claim 
to an immediate hearing is this Court's unreported order in Central 
Freight Lines, Inc. v. Federal Communications Commission, Case No. 
14,484, June 17, 1958. There the Court dismissed as moot a petition 
for mandamus to compel the Commission to take action ona pending 
application for a developmental grant in the Motor Carrier Radio Service, 
without prejudice to renewal if the Commission did not promptly grant a 
hearing which it had offered toAppellant during the pendency of the appeal. 
Plainly, this action constituted no holding of any kind on the merits. Even 
if it had, however, the facts of the Central Freight Lines case are so dif- 
ferent from the situation in which Petitioner finds itself as to make that 
case completely irrelevant. Appellant in Central Freight Lines was 
complaining about the Commission's ad hoc deferral of action on its 
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application, despite the fact that the Commission's rules entitled such 
applications to immediate consideration on a case-to-case basis (47 CFR 
§16.253(a)). There, unlike the present case, there was no general "freeze" 
order of any kind. Central Freight presented a case, not of the reason- 
ableness of a general "freeze," but of the arbitrary postponement of 

action on a single application in the face of Commission rules inviting 

the filing of such application. 


In summary, it is submitted that there is less reason now for this 
Court to interfere in the Commission's administration of its own proceed- 
ings than obtained when it previously upheld the Commission's "freeze" 
order in the Harbenito case. Indeed, the equities of the Appellant in 
Harbenito presented a stronger case for judicial intervention |than is 
apparent here. In Harbenito the most that the Commission could predict 
was that the Daytime Skywave case might be brought to final resolution 
within the reasonably forseeable future. The present appeal, jon the other 
hand, is brought at a time when the Daytime Skywave proceedings have 
ended, a development considered by the Commission as "a major step 
toward a final solution of the clear channel proceeding" (R. 233). More- 
over, the record in the latter case has been completed. 


In terms of individual equities, the showing in Harbenito was also 
stronger than in the present case. There theAppellant had obtained a 
construction permit and commenced actual broadcast operations pursuant 
thereto without any hindrance from the Commission, only to have its ap- 
plication for license to cover the construction permit, which normally 


issues as a matter of course, unexpectedly placed within the scope of 
an expanded "freeze" order. Here, of course, Petitioner knew at the 
time it filed its application for a Class I-A channel that the frequency it 
sought was subject to the "freeze". Indeed, Petitioner acquiesced in the 
deferral of the application pursuant to this regulation. 


Under all of the foregoing circumstances, it is clear that there 
is no basis for this Court to hold, as Petitioner requests it to do, that 
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the Commission's deferral since January, 1958 of action on Petitioner's 
application for 720 kc constitutes "unreasonable delay in according 
Petitioner its statutory rights." (Pet. Br. p. 8). There remains only 

for consideration Petitioner's second assertion: not that the Commis- 


sion's "freeze" -order is in itself invalid, but that the refusal to grant a 


waiver of that order in Petitioner's case was arbitrary and capricious. 


na 


THE COMMISSION 'S DECISION NOT TO GRANT A PREFERENTIAL 
WAIVER. OF ITS GENERAL RULE IN THE CASE OF PETITIONER'S 
APPLICATION WAS SOUNDLY BASED ON PUBLIC INTEREST CON- 
SIDERATTONS AND WAS NEITHER ARBITRARY NOR CAPRICIOUS. 
Petitioner's second contention is that, assuming the validity of 
its Rule deferring action on applications for clear channel frequencies 
pending termination of the Daytime Skywave and Clear Channel cases, 
the Commission acted arbitrarily and capriciously by refusing to grant 
a waiver of the regulation in Petitioner's case. Essentially, Petitioner's 
claim of arbitrary and capricious action by the Commission on its waiver 
request is based on three allegations: (1) that the reasons given by the 
Commission in denying the waiver are inconsistent with its prior ex- 
planations of the purpose of the "freeze';)*(2) that the refusal of a waiver 
in Petitioner's case is arbitrarily inconsistent with the Commission's 
action granting waivers in other cases; and (3) that the Commission 
arbitrarily failed to consider, in acting upon Petitioner's waiver request, 
"public interest factors" which it had previously held relevant to such a 
request. Intervenors submit that the Commission's decision not to grant 
Petitioner'a preferential waiver was soundly based on valid public interest 
considerations and that none of the foregoing contentions has merit. 


4 To the extent Petitioner claims that the reasons given by the Commission 
for the "freeze" in the past have been "contradictory and irrational" (Pet. Br. 
p. 8), this contention appears to constitute an additional argument that the "freeze" 
order itself is invalid. 
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Petitioner's principal argument seems to be that the Commission's 
explanations of the "freeze" have been historically inconsistent. Thus, 
Petitioner makes much (Pet. Br. pp. 26-30) of the fact that at the outset 
of the Clear Channel proceeding the Commission declined to defer action 
on new applications for clear channel frequencies, and that even after the 
"freeze" was put into full effect the Commission continued to!relate it 
solely to the Daytime Skywave proceeding, applying it to the Clear Chan- 
nel case only after termination of the former rulemaking in September, 
1959. To make this argument Petitioner has to ignore the changing 
circumstances upon which the Commission based its various decisions 
in connection with the "freeze," as well as the fact that the Commission 
made it clear as early as 1954 that the "freeze" would be continued, at 
least as it affected Class I-A frequencies, following termination of the 
Daytime Skywave case "in order not to prejudice the outcome of the 
Clear Channel Proceeding." 


It is quite true that the Commission elected not to “freeze” any 
new application for clear channel frequencies at the outset of the Clear 
Channel hearing in 1945. As early as February of the following year, 
however, as applications for new standard broat:cast stations were filed 
in unprecedented numbers, the Commission recognized that the grant of 
a large number of such applications would "further complicate the prob- 
lems in the Clear Channel hearing.” Accordingly, in June, 1946 the 


Commission imposed the first of a series of restrictions on the process- 
ing of applications for new daytime or limited-time stations on Class 
I-A frequencies. This initial "freeze" was only partial, and was 
expressly designed to allow continuation of processing of applications 
for fulltime s-ations on Class I frequencies and, on a case-to-case 
basis, even of some applications for daytime only and limit=¢-time 


use of such frequencies. 


The reasons for the Commission's initial reluctance to impose a 
full-scale "freeze" on Class I applications in 1946 was made apparent 
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in its opinion in January, 1947 denying a request by the Clear Channel 
Broadcasting Service for just such a general "freeze." In that opinion, 
the Commission pointed out that many of the applications which would 
be "frozen" filled a definite public need in view of the fact that there 
were still many large communities throughout the United States with 

no local primary daytime broadcast service. The Commission noted 
that since 1945, of more than one hundred applications granted for new 
daytime stations on Class I channels, more than one-half had been for 
cities having no other standard broadcast station. It was primarily in 
view of the substantial public need to be served by the licensing of such 
new stations — a matter expressly related to one of the original issues 
designated for hearing in the Clear Channel case — that the Commission 
declined to impose a general "freeze" at that time. 


The same reasoning, based largely on the same conditions in the 
then rapidly expanding standard broadcast industry, lay at the bottom 
of the Commission's action in refusing to defer an application for a new 
daytime station in Tarboro, North Carolina, on a Class I-A frequency in 
the WJR case. See Tarboro Broadcasting Co., Inc., 3 R.R. 793, 794 
(1946), affirmed sub nom. Federal Communications Commission v. 
WIR, The Goodwill Station, Inc., 337 U.S. 265 (1949). 


It was not until the full scope of the problem caused by Daytime 
Skywave interference had become apparent in 1947 that the Commission 
extended the "freeze" to include all applications for new daytime or 
limited assignments on clear channels except those by existing stations 
already operating on Class I-A frequencies which would neither increase 
radiation toward the dominant station nor reduce the existing separation 
between the transmitters of the two stations. And it was not until 1953, 
upon reconsideration of the whole matter in light of the disclosures of 
the Hofheinz” case, thatthe Commission for the first time made the "freeze" 


aS Roy Hofheinz (KSOX), 9 R.R. 784c (1953), aff'd. sub. nom. Harbenito 
Broadcasting Co. v. Federal Communications Commission, 94 U.S. App. D.C. 
329, 218 F.2d 28 (1954). 
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applicable to applications for some new fulltime operations on Class 
I-B frequencies as well. 


The foregoing chronology leaves no room for doubt that the Com- 
mission imposed the "freeze" reluctantly and by degrees. The Com- 
mission's order in 1953 extending the "freeze" to fulltime applications 
set out a number of considerations which impelled it to the decision that 
in the future action should be deferred on such applications, In this order 
the Commission observed that 


" . . . [The] further authorization of such stations may 
render difficult the proper formulation and effectuation 
of any new rules which might be adopted as a result of | 
this proceeding, because such stations may incur finan; 
cial and contractual commitments in reliance on their 
extended daytime coverage which would be a serious 
obstacle to their reverting to an operation with a smal- 
ler daytime service area, and may develop a listening 
audience in the extended area which they serve which | 
might be discommoded by any future withdrawal of that 
service in the event that Docket No. 8333 results in the 
adoption of rules and regulations and Standards of Good 
Engineering Practice which would require such stations 
to restrict their daytime coverage. . ." (18 Fed. Reg. 
4914). | 

In the following year, in its proposed report and order in the Day- 
time Skywave case, the Commission again made clear that, although the 

"freeze" up to that point had been related specifically to the Daytime 

| 

Skywave proceeding, it proposed to continue to defer action on applica- 

tions for new daytime or limited-time stations on Class I-A channels 

"in order not to prejudice the outcome of the Clear Channel proceeding.’ 

The Commission also pointed out that there is a distinction between ap- 


plications for new stations on Class I-A channels and those for Class I-B 


frequencies "because of the far greater involvement of the former chan- 
nels in the Clear Channel proceeding.” 


Finally, the Commission once again restated its position on the 
need for continuation of the "freeze" until termination of the ‘Clear 
Channel case in a Memorandum Opinion and Order denying a request 
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by the Daytime Broadcasters Association for a general lifting of the 
"freeze" in December, 1957, when it said: 


"{ T]he assignment of additional daytime stations on the 
clear channels would restrict the opportunities for im- 
plementing certain of the proposed modes of revising 
clear channel allocations and of affording protection 
against daytime skywave radiations, at least in the case 
of new daytime stations. In our opinion it is necessary 
for these reasons, that the freeze be continued in effect. 
We are, however, aware of the desirability of reaching 
2 final conclusion on these matters on the earliest pos- 
sible date and are endeavoring to complete our studies 
and reach a decision in these proceedings at the earliest 
practicable date." (22 Fed. Reg. 10496, 10498). 


Thus, it was clear, at least as early as 1954, that the Commission 
deemed the problem of new daytime assignments on Class I-A frequen- 
cies to be intimately bound up with the Clear Channel proceeding and not 
merely with the Daytime Skywave case. That it was so understood gen- 
erally is evidenced by the very action of Petitioner in this case in Sep- 
tember, 1956, when he requested that his pending application for 740 ke 


be amended to specify 760 kc and retained in the Commission's files 
"pending final resolution of the Clear Channel proceedings." (R. 80). 


When the Commission finally terminated the Daytime Skywave 
case in September 1959, therefore, it was to have been expected that it 
would continue the "freeze", at least on those Class I-A frequencies 
directly in issue in the Clear Channel case. Its action doing so cannot 
be construed as an attempt to prolong the unavailability of ‘-equencies 
not basically in issue in the rulemaking proceedings. On the contrary, 
at the same time it extended the "freeze" on Class I-A frequencies in 
September, 1959, it "unfroze" six Class I-B frequencies which had not 
previously been available. Since it had similarly "unfrozen" two addi- 
tional Class I-B frequencies in the preceding year, a total of eight of 
the forty-seven Class I frequencies originally included in the "freeze" 
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have now been released and applications for them are being processed. 16 


The Commission's release of eight previously "frozen"| Clear 
Channel frequencies within the past two years is all the more)an evi- 
dence of its good faith in view of the fact that its original reasons for 
declining to impose a general "freeze" on Class I frequencies in 1946 
and 1947 no longer obtain. On the contrary, in the intervening years so 
many new standard broadcast stations have been authorized that there 
are now virtually no communities of substantial size throughout the 
United States which do not have at least one local standard broadcast 
outlet during daytime hours. The rapid increase in new local) radio 
station authorizations noted by the Commission in its January, 1947 
order denying the request of the Clear Channel Broadcasting Service 
for a general "freeze" has continued without interruption during the 
ensuing decade. In the ten-year period between June 30, 1948 and June 
30, 1958, the total number of standard broadcast stations in the United 
States rose from 2034 to 3353, an average increase of more than 130 
new stations each year. As of June 30, 1959, the total number of such 
stations stood at 3,500, or almost three times as many as were licensed 
on June 30, 1946 (F.C.C. Annual Report for 1959, p. 73). Moreover, al- 
most half of all radio stations authorized at the present time are day- 
time stations (Daytime Standard Broadcast Stations, 17 R.R. 1669, 1672 
(1958)). 27 


“Se There are presently pending before the Commission three applications for 
the use of 1550 kc, a Class I frequency released from the "freeze" in) September, 
1958, in the Boston metropolitan area. (F.C.C. Docket Nos. 13065-67-68). Pre- 


sumably this frequency was also available to Petitioner when it was "unfrozen" 


almost two years ago. 


xs Between October 8, 1945 and June 30, 1948 the number of communities in 
the United States with populations of less than 5,000 having their own local radio 
station rose from 27 to 162. F.C.C. Annual Report for 1948, p. 33. Since 1948 
the growth of "small town" local radio service has been even more dramatic. In 
an attachment to its Report and Order of September 19, 1958 denying|a petition 
by the Daytime Broadcasters Association for extended hours of operation, the 
Commission listed 229 towns with populations of less than 5,000 which presently 
are served by their own local radio station during the daytime. See 
Standard Broadcast Stations, 17 R.R. 1669, 1704-07 (1958). This tabulation, of 
course, ignores the numerous small communities which have their own fulltime 
radio outlets. | 
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Under these circumstances, it is not difficult to understand why 
the Commission in September, 1959 adopted a somewhat different attitude 
toward the resumption of licensing of new daytime only stations on Class 
I-A frequencies than it displayed when it declined to halt all such licens- 
ing in 1946. Far from being "cryptic" (Pet. Br. p. 29), the Commission's 
explanation of its continuation of the "freeze" after termination of the 
Daytime Skywave case during the last stages of the Clear Channel case 
is perfectly clear and understandable. As the Commission stated, 
such 2 continuation was necessary to "assure a reasonable expectation 
that the Commission will be able to implement whatever policies may 
be the result of the Clear Channel proceeding” (R. 233) and "to avoid 
the possible frustration of the Commission's efforts to effectuate what- 
-- ever rules may be promulgated in the clear channel hearing.” (R. 234). 


The partial continuation of the "freeze" ordered by the Commis- 
sion in September, 1959 pending termination of the Clear Channel pro- 


ceeding serves two purposes, both consonant with the basic objectives 

of the Daytime Skywave and Clear Channel proceedings. First, a con- 
tinued "freeze" on applications for new daytime assignments on Class 
I-A frequencies serves the public interest by facilitating ultimate imple- 
mentation of a final decision in the Clear Channel case and thereby bring- 
ing more radio service to a greater number of persons residing in the 
country's isolated and rural listening areas. Second, preservation of 

the status quo pending a final decision in the rulemaking proceeding 
sorves to minimize the growth of private interests and equities which 
might ultimately have to be dislocated upon implementation of the results 
of the Clear Channel case. 


Although Petitioner asserts that a waiver of the "freeze" order 
and a grant of its application could not in any way prejudice the ultimate 
outcome of the Clear Channel proceeding, its claims in this respect are 
entirely speculative. At the present time it is impossible to predict 
whether or under what circumstances existing fulltime Class I stations 
may be duplicated at night, or what the maximum power of the present 
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Class I-A licensees may ultimately be. It was precisely to assure itself 
administrative flexibility to reach solutions to the problem of improving 
rural service other than those specifically proposed heretofore at various 
stages ofthe Clear Channel case that the Commission decided to extend 
the "freeze." 


Petitioner's principal contention in support of its waiver request 


is thus without merit. Its companion assertion that the Commission 


acted arbitrarily in not granting it a waiver in view of its recent actions 
on several other applications (Pet. Br. pp. 31-34) is similarly unfounded. 


Petitioner relies on a total of five actions by the Commission, 
which appear to comprise all of the exceptions it has ever made to its 
"freeze" order (Pet. Br. App. D-8). While it may well be argued that 
the Commission should have declined to waive its rules in the case of 
any of these five applications, its decision to do so certainly provides 
no basis on which to argue that its failure to grant Petitioner's waiver 
request was arbitrary or capricious. This is so because all five of the 
waivers it has granted involved applications different in significant 
respects from Petitioner's application for 720 kc. | 


Four of the five cases cited as precedents by Petitioner (KXL, 
KJBS, KPOP, and WESC) involved applications by stations already 
licensed for daytime or limited time operation on Class I-A frequencies, 
and the fifth case (WKOK) involved an application for fulltime use of a 
Class I-B channel. The significance of the first distinction is, of course, 
that none of the four Class I-A applicants granted a waiver was seeking 
a new assignment on a Class I-A frequency, and consequently the grants 
did not add to the number of potential obstacles to ultimate implementa- 
tion of the decision in the Clear Channel case. Moreover, while it is 
true that the grants authorized higher power on the four already licensed 
Class I-A frequencies, the applicants proposed in each case not to in- 
crease their existing radiation toward the dominant Class I-A stations 
on their channels. By contrast, a grant of Petitioner's application would 
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have constituted a brand new daytime assignment on a Class I-A frequency, 
and all of the radiation from WTAO toward the dominant Class I-A station 
on 720 kc, WGN, would have been new radiation. 


The fact that the fifth waiver involved an application for a Class 
I-B frequency, of course, provides an even more obvious basis for dis- 
tinguishing that case from Petitioner's request. As has already been 
noted, the Commission in 1954 drew a distinction for purposes of the 
"freeze" between stations operating on Class I-A channels and those on 
I-B frequencies "because of the far greater involvement of the former 
channels in the Clear Channel proceeding." In view of this difference, 
as well as the fact that the Commission has already "unfrozen" entirely 
a number of Class I-B frequencies, its action on the WKOK application 
provides no precedent for the relief sought by Petitioner. 


From the foregoing, it is apparent that there were substantial 
factual differences between Petitioner's application and those on which 


waivers had previously been granted by the Commission. Where such > 
distinctions exist, the fact that the Commission decided Petitioner's { 
@ase in one way and the alleged precedents in another does not support 


an argument that the Commission's action was arbitrary or capricious. 


The fact is, as Petitioner well knows, that the Commission has 
never waived the "freeze" order so as to authorize a new daytime assign- 
ment on a Class I-A frequency. A grant of Petitioner's waiver request 
would amount to preferential treatment not accorded numerous other 


parties whose applications are subject to the Commission's "freeze" 


order. 18 


sec According to a report submitted by the Commission to Congress as of 
March 31, 1960 (FCC 60-512), there were 97 applications in the pending files 
awaiting determination of the Clear Channel proceeding, of which almost all 
were either applications for new stations on Class I frequencies or for changes 
in existing frequency to specify a Class I channel, such as Petitioner's. One of 
these applications (BP 11,008) requests the use of 720 ke, daytime only, for a 
new broadcast station at Winchester, Va., and was filed in January, 1957, a year 
before Petitioner first requested 720 ke. 
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Finally, Petitioner has failed to establish either compelling public 
interest factors or private equities which would have warranted an excep- 
tion to the "freeze" order in its case. From the public interest point of 
view, it is clear that there is no special need for the additional service 
which would be rendered by Petitioner's station during the daytime 
hours as a result of its requested change in frequency and increase in 
power. Petitioner's station, WTAO, is providing an established broad- 
cast service to its principal community, and so far as the record shows 
is doing so successfully and in full compliance with the Commission's 
rules. Petitioner's station operates in the greater Boston metropolitan 
area, which is presently served by numerous other standard broadcast 
stations. Petitioner has not even alleged, much less shown, any public 
need in the outlying areas around Boston for the extension of service it 
proposes, 


It is natural that Petitioner should desire to improve its licensed 
facilities. However, even if private equities were a relevant factor in 
the Commission's allocation deliberations, Petitioner has shown none 
entitling it to the preferential treatment it requests of the Commission. 
It does not appear that Petitioner's existing standard broadcast station 
has been unprofitable. Its desire to obtain additional advertising revenues 
with which to finance FM or UHF television ventures is understandable, 
but certainly provides no relevant basis for Commission action on its 


application to increase the power of standard broadcast station wTao.}9 


In view of the foregoing, it is submitted that the Commission's 
action in declining to grant a preferential waiver of its "freeze" order 


19 In this connection, Petitioner alleges inconsistency (Pet. Br. p. 35) between 
the Commission's refusal to grant a general "freeze" in 1947 because of concern 
about the effect on the then incipient FM broadcast industry and its action in this 
case. Here again, however, the Commission's differing attitude is explained en- 
tirely by the change in circumstances over a ten-year period. Today FM is fully 
established in its own right and the present demand for FM channels in major 
markets exceeds the supply of such channels. Clearly, it would be improper at 
the present time for the Commission to attempt to grant ad hoc and preferential 
exceptions to its AM "freeze" order merely to subsidize indirectly separate FM 
stations operated by the same applicant. 
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to petitioner was clearly within its authority and was based on valid 
public interest considerations. Cf. United States v. Storer Broadcasting 
Co., 351 U.S. 192 (1956). 


CONCLUSION 


For the foregoing reasons, Petitioner's request for an order from 


the Court directing the Commission to act upon its application forthwith 
should be denied. 


Respectfully submitted, 


REED T. ROLLO 
R. RUSSELL EAGAN 
ALOYSIUS B. McCABE 


800 World Center Building 
Washington 6, D. C. 
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Petitioner in the above entitled proceedings, Harvey Radio 


Laboratories, Inc., hereby respectfully requests rehearing, by the full 


Court en banc, of the decision of a panel of the Court issued on March 30, 


1961. In support of the requested relief, it is respectfully shown as 


follows: 


The issue involved in this case is of fundamental importance. 
The question involved is whether judicial relief should be forthcoming 
in a situation where an applicant for broadcast facilities has, for many 
years, had an application on file with the Federal Communications 


Commission in complete and proper form and the Commission has delayed 


all action on the application pending decision of a rulemaking proceeding 


which is already more than sixteen years old. Moreover, the Commission has 
failed to furnish the Court with any assurance that the delay will be 
terminated within any reasonably foreseeable future period. Se¢tion 10(e) 
of the Administrative Procedure Act requires reviewing Courts to “compel 
agency action ... unreasonably delayed". The Court has recognized that the 
sixteen year delay "is a long and unfortunate” one, but it has held that 
it cannot say that it is an "unnecessary" delay. Yet, the following 
language in the Court's opinion appears to indicate that the Court believes 
that Petitioner, at some point must be entitled to judicial relief if the 
delay continues: 
“Our action in affirming the order of the Commission, 
of course, does not alter the obligation of the Commi's- 
sion to dispose of these matters as promptly as Sapcaaat 


Delays of such length as shown here must always be su 
ject to close judicial scrutiny." 


- 


By this language, the Court appears to have suggested that Peti- 
tioner may renew its request for relief should Commission action not be 
forthcoming at some unspecified future time. But the Court has failed to 
indicate any criterion for determining at what point in time continued 
delay may warrant invocation of such relief. It is respectfully submitted 
that Petitioner is entitled to some indication from the Court of the 


intendment of its ruling since Petitioner is otherwise left in the unfortunate 


dilemma of not knowing when its right to judicial relief may be 
considered to have matured. Petitioner does not wish to burden the 
Court with future renewals of its request for relief which the Court 
may then believe to be still premature. And, aside from the possible 
burden to the Court, Petitioner can ill-afford the expense of possible 
repeated recourse to this Court. 

It is pertinent to point out that immediately after oral 
argument in the instant case, the Court, by letter dated November 17, 
1960, informed the Commission that the Court desired to be kept advised 
of any Commission action bearing upon the issues raised in the instant 
case. This action by the Court followed a statement made to the Court, 
during the oral argument on November 17, 1960, by the Commission's then- 
Assistant General Counsel, to the effect that a special meeting had been 
scheduled by the Commission for the following day for the purpose of 


attempting to resolve the Clear Channel case. A single report was 


rendered to the Court by letter dated November 21, 1960, in which the 


Court was informed that the Commission had met on November 18, 1961 and 
had given instructions to its staff to prepare a& decision in this case. 
On January 1, 1961, the Coumission, through its then-Chairman, publicly 
announced that @ decision in the Clear Channel case was "imminent". 
(Public Release 98324 - "1960 and the FCC Year-End Statement by Frederick 
W. Ford, Chairman, Federal Communications Commission") . The Clear 
Channel case, however, is still undecided; Petitioner's application 
still remains frozen; and no further reports have been rendered to the 
Court. 


The Court's attention is respectfully called to its action in 


Central Freight Lines, Inc. v. Federal Commmications Commission, U. S. 
C.C.A., D.C., Case No. 14484, a case cited and relied upon by Petitioner 
in its brief but which the Court did not advert to in its decision of 
March 30, 1961. In that case, action upon an application had been 
delayed under a freeze which was of considerably shorter duration than 
the freeze involved in the instant case. The relief requested by the 
aggrieved applicant was an order directing the Commission to grant or 
designate its application for hearing. During the pendency of the case in 
Court, the Commission sent the applicant a letter advising it off the 
necessity of a hearing on its application. This Court then denied the 
petition but “without prejudice to a renewal if the Federal Communications 
Commission does not grant Central Freight Lines, Inc. a hearing jupon such 


application within thirty days of a response from the applicant |to the 


letter of the Federal Communications Commission, dated June 3, 1958, 


offering such a hearing". It is respectfully urged that a similar 
proviso is warranted in the instant case since it is difficult to under- 
stand how the Central Freight Lines situation can be distinguished from 
the present case and the Court has not indicated that there is any 
distinction. 
There is a further reason why rehearing should be granted. 
In its decision, the Court accepted as reasonable the Commission's purported 
explanation that it had made ad hoc exceptions to the freeze in| five 
specific cases because in four of those cases, the applicant was an 
existing station already operating on the Clasz I-A frequency involved, 
and the remaining case involved a proposed shift to a Class I-B 


frequency “which the Commission states is not involved in the Clear 


Channel proceeding". Petitioner was unaware, until recently, of the 
following situation: Cornell University, which for many years has 

been the licensee of daytime station WHCU, Ithaca, New York, on the 
Class I-A frequency 870 kilocycles, has for some time had an 
application pending for an increase in power from 1 kilowatt to 5 
kilowatts on that frequency. This application is subject to the 

Clear Channel freeze. On April 9, 1959, the University petitioned the 
Commission for action on its application notwithstanding the freeze. On 


July 20, 1960, in an unpublished letter decision, the Commission denied 


Cornell's request. The Commission's letter to Cornell University is 


attached hereto. It is to be noted that the reason which the Commis- 
sion advanced to the Court for making an exception to the freeze in the 
case of the application of Storer Broadcasting Company to increase power 
on its existing assigned I-A frequency from 5 kilowatts to 50 kilowatts 
and in three other cases is equally applicable to the Cornell situation. 
Indeed, in contrast to the allowed tenfold increase in power to Storer, 
Cornell is only seeking a relatively modest increase to 5 kilowatts of 
power. It is to be expected that the Commission will say that the 
Commission has acted consistently in Petitioner's and Cornell's cases. 
But this is not the point. The point is that it is impossible to see how 
the alleged reasons for the exceptions which it made in the four Class I-A 
situations can validly be urged to be reasonable and warranted, when the 
Commission has flatly refused to recognize the same reasons in another 


i 
identical situation. It is earnestly believed that this presents & 


a 


1/ The brief of the Commission in the instant case was filed with this 
Court on October 24, 1960 but no reference was made to the Cornell Univer- 
sity situation. 


substantial basis for reconsideration by the Court of its ruling that 
"the policy and procedure which the Commission has followed is not 
-without reasonable basis”. 


Finally, it is apparently the Court's view that Petitioner 


had the burden of proving that the Commission's delay has been unreasonable 
2/ 
and that Petitioner has failed to meet that burden. It should be 


recognized, however, that Petitioner has had to rely upon publicly 
known facts in order to meet this "burden of proof". Aside from public 
Congressional hearings in which the Commission's delay in the resolution 
of the Clear Channel proceeding has been explored and criticized (See 
Petitioner's Brief, pp. 22 - 23, Appendix A, pp. 6 - 8, Petitioner's Reply 
Brief, p. 3, f.n. 2), there has been no available forum for developing 
all the facts which might assist the Court on this question. In this 
connection, the Court's attention is respectfully invited to Section 7(b) 
of the Judicial Review Act of 1950 (5 U.S.C. Section 1037(b) which is 
clearly applicable to the instant proceeding. Said Section prowides, 
in pertinent part, as follows: 
"(b) Where the agency has held no hearing prior 
to the taking of the action of which review is sought! 
by the petition, the Court of Appeals shall determine 
whether a hearing is required by law. After such deter- 
mination, the court shall ... (3) Where a hearing is) not 
required by law, and a genuine issue of material fact is 
presented, transfer the proceedings to a United States 


district court for the district where the Petitioner resides 
or has its principal office for hearing and determination 


EEE 


2/ Petitioner believes that the past delay of 16 years in the resolution of 
the Clear Channel proceeding, with no reasonable prospect of action within 
any predictable future period, is prima facie unreasonable delay. 


as if such proceedings were originally initiated in the 

district court. The procedure in such cases in the United 

States district courts shall be governed by the Federal 

Rules of Civil Procedure”. 

It is apparent that there is a “genuine issue of material fact” 
as to the reasonableness of the Commission's delay. Accordingly, the 
situation presented is one in which the Court is warranted, if not required, 
to refer such issue to an appropriate district court pursuant to Section 7(b) 


of the Judicial Review Act. 


Wherefore, in the light of the foregoing, it is respectfully 


submitted that rehearing of the Court's decision by the full Court en banc 


would be just and proper and it is therefore requested that rehearing be 
granted and that upon such rehearing the Court either (a) direct the Commission 
to act on Petitioner's application within such specified period as the Court 
may deem to be reasonable; or (b) modify its decision by providing that 

the relief requested is denied without prejudice to renewal of the 

request for relief if the Commission shall not have acted upon Petitioner's 
application by @ specified date; or (¢) pursuant to Section 7(b) of the 
Judicial Review Act of 1950, transfer the proceedings to the appropriate 
United States district court for hearing and determination of the 

question of the reasonableness of the Commission's delay in acting upon 


Petitioner's application. . kocordingly, it is so requested. 


Respectfully submitted, 
BENEDICT P. COTTONE 


Counsel for 
Petitioner 


April 12, 1961 
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Benedict P. Cottone, counsel for Petitioner, hereby c tifies 
J 


that the foregoing Petition is presented in good faith and not 


delay. 


Respectfully submitted, 
BENEDICT P. COTTONE 


Counsel for 
Petitioner 


April 12, 1961 


Copy of Letter from Federal Commni- 
cations Commission File No. BP-12991 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. FCC 60-876 
90961 
July 20, 1960 


Cornell University 
212 E. State Street 
Ithaca, New York 


Gentlemen: 


Reference is made (1) to your application (File No. BP-12991) 
for an increase in the daytime power of Station WHCU, Ithaca, New York, 
from one to five kilowatts operating between sunrise and sunset Ithaca, 
on 870 kilocycles, and to continue operation thereon with one kilowatt 
power between sunset Ithaca and sunet New Orleans; and (2) to your peti- 
tion filed simultaneously therewith on April 9, 1959, requesting waiver 
of Section 1.351(b)(1) of the Commission's Rules. 


In your petition you assert that Station WWL, New Orleans, 
Louisiana, is the dominant station on the Class I frequency of 870 kilo- 
cycles; that Section 1.351(b)(1) provides that actions will be withheld 


on applications by existing stations on that frequency where the proposal 
will increase radiation toward the Class I station on the channel; that 
your proposal would cause “some increase in radiation towards the normally 
protected contour of WaL"; that your present operation does not place a 

25 mv/m signal over the business district of Ithaca as required by Section 
3.188(b)(1) of the Rules; and that a grant of the instant proposal would 
enable you to comply with this rule and increase coverage to persons who 
do not presently receive your service. 


Section 1.351 was amended and subsection (b)(1) was deleted there- 
from on September 18, 1959, when the Commission terminated the daytime 
skywave proceeding in Docket No. 8333. However, the clear channel hearing 
in Docket No. 6741, which involves allocations on the same frequencies 
has not been resolved. Accordingly, also on September 18, 1959, the 
Commission adopted an Order amending Section 1.351 of the Rules to provide 
that pending conclusion of the proceeding in Docket No. 6741, action will 
be withheld on applications by existing day or limited time stations which 
propose, inter alia, an increase in power or & change in antenna radiation 
pattern on specified frequencies such as 870 kilocycles. Since your 
application is for an increase in power, and would increase radiation to- 
ward Station WWL, it is in contravention of the provisions of said rule 
as presently existing and as existing at the time your application was 
filed. 


On September 18, 1959, the Commission also adopted a Third Notice 
of Proposed Rule Making in Docket No. 6741, inviting comments on the pro- 
posed assignment of Class II operations on 23 clear channels, the assign- 
ment of power in excess of 50 kilowatts for Class I-A stations, and counter 


proposals. Thus, action on applications for this frequency would render 
more difficult a final solution of matters with respect to the frequency 
and would not be appropriate until the Commission has fully considered all 
responses to the Notice of Proposed Rule Making. Moreover, we do not be- 
lieve that a valid basis for waiver of Section 1.351 exists merely because 
a waiver thereof will permit compliance with another rule (Section 3.188(b). 


Our postponing action on applications under the foregoing cir- 
cumstances was upheld in Harbenito Broadcasting Company v. FCC, 94 App. 
D. C. 329, 10 Pike and Fischer RR 2079. Moreover, the showing you have 
made in support of your request for waiver, is outweighed by the necessity 
of our making no new assignments on the frequency of 870 kilocycles, until 
the rule making proceeding in Docket No. 6741 is concluded. Therefore, 
even if the allegations set forth in support of your request for waiver 
were substantiated, it would not be in the public interest for the Commis- 
sion to waive the rule. Accordingly, your instant application will be 
placed in the pending file until conclusion of the proceeding in Docket 
No. 6741. 


In view of the foregoing, your request for waiver of Section 
1.351 of the Commission Rules is hereby denied. 


BY DIRECTION OF THE COMMISSION 


S/d Ben F. Waple 
Acting Secretary 
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REPLY BRIEF FOR PETITIONER 
HARVEY RADIO LABORATORIES, INC. 


PRELIMINARY STATEMENT 
The issue before this Court may be stated very simply; Has the 
Commission unreasonably delayed, and is it unreasonably delaying, action on 
Petitioner's application? If the answer to this question is in the affirma- 
tive, then the relief requested by Petitioner must be granted since under 
Section 10(e) of the Administrative Procedure Act, the Court “ghall (A) compel 
action unlawfully withheld or unreasonably delayed”. 
There are two principal reasons underlying Petitioner's contention 
that the Commission has unreasonably delayed and is unreasonably delaying 


action on its application. The first reason is that there has been an 


excessive period of delay in the past, and there will be an expected excessive 


period of further delay, in action on Petitioner's application. The 
second reason is that in other cases, the Commission has, on an ad hoc 
basis, acted on other applications frozen under the very same rule upon 
which it relies to support its refusal to act on Petitioner's application, 
and that those situations are not reasonably distinguishable from Peti- 
tioner's situation. If the Petitioner is correct in either of these 
reasons then the relief requested by it must be granted. 

It should once again be emphasized, as Petitioner has made clear 
in its brief, that Petitioner does not contend, as the Respondents and 
Intervenor would have the Court believe it does, that the Commission does 
not have authority to defer action on applications pending its resolution 
of rule making proceedings. It is Petitioner's position that this authority 
does not carry with it a privilege either to prolong the deferment of 
action for an inordinate period of time or to defer action on an applica- 
tion while exempting others from such deferment where no logical reason 
has been shown for the difference of treatment. We will show below that 
Respondents’ and Intervenor's Es fail to meet Petitioner's 


contentions in support of this position. 


I 
The Unreasonableness of the Period of Delay 
The contention of the Respondents and Intervenors appears to be 
that, since the Commission has the authority to defer action on an applica- 


tion pending determination of a rule making proceeding, it also has 


Se 


1/ Respondents’ and Intervenor's arguments are identical in almost all 
respects. Accordingly, reference in this brief to Respondents’ contentions 
may be assumed to refer to Intervenor's contentions also, unless otherwise 
indicated. 


absolute discretion to continue such deferment for as long as the 


Commission chooses. 


Corollary to this contention, is the apparent claim 


that where the Commission has asserted it to be its judgment that the 


delay is not unreasonable, the correctness of that judgment lies outside 
2/ 
the province of Court review. 


The fallacy of this contention is that it ignores the 


language of Section 10(e) of the Administrative Procedure Act. 


plain 


Under the 


Respondents" contention, there can never be a situation in which a Court 


can compel an administrative agency to take action where the Court believes 


that action is unreasonably delayed. 
Commission's judgment on such a question must almost inevitably 


be the self-serving one that its delay is not unreasonable, the 


Since it is to be expected that the 


and always 


Respondents" 


2/ We believe that this is the general thrust of Respondents’ and Inter- 


venor's position in view of their contentions that if the Court 
Petitioner's view, it would "necessarily involve the Court in a 


sustains the 
determina- 


tion of the manner in which" the Commission shall consider its ¢ases and 
the contention that "judicial intervention is inappropriate where the delay 
is due, in large part, to the agency's judgment" that a freeze must be main- 


tained on Petitioner's application and others in the same class, 


The Respon- 


dents only obliquely attempt to justify the admittedly inordinate period 


of past delay but it is respectfully submitted that the reasons 
the past delay are unduly exaggerated. 


given for 


For example, Respondents suggest 


that the reasons for the past delays have, in part at least, been "political", 


apparently having reference to the 5 year "moratorium" from met 


caused because of a request from the Senate Interstate and Fore 
Committee. 


to 1953 allegedly 
gn Commerce 


The Court is again referred to the report on the investigation 


conducted in 1957 by the Senate Small Business Committee (Senate Report No. 


1168, 85th Congress, lst Session) in which that Committee found 
Senate Committee on Interstate and Foreign Commerce 
delayed the action” of the Commission prior to May 1948 or subs 
January 1950, but that on the contrary, since the latter date t 


that the 


"in no way 


uent to 
t Committee 


had made it clear that it desired the Commission to reach "a decision on the 
clear channel question at the earliest possible moment" (Senate Report No. 


1168, 85th Congress, lst Session, pp. 12-17,30). It must be no 
connection that the Report of the Senate Committee on Small Bus 


ed in this 
mess rejecting 


the alleged reasons for the delays in the clear channel and daytime skywave 


proceedings and for the long duration of the freeze, was 


unanimously adopted 
by the membership of that Committee, consisting of 13 Senators se names 


appear on the flyleaf of the report and whose varying "politica 
too well-known to require description. 


" views are 


contention would mean that any recourse to the Courts by an 
aggrieved applicant seeking redress under Section 10(e) of the Administra- 


tive Procedure Act must always be futile. 


Petitioner has shown in its Brief that Section 10(e) of the 
3/ 
Administrative Procedure Act, and this Court's actions and declarations 


in the KOB case and the Central Freight Lines case mean that this Court 
must and can make the independent determination as to whether action upon 
Petitioner's application has been and, absent Court intervention, will continue 
to be, unreasonably delayed. Petitioner further showed that in Petitioner's 
case, the period of delay is as "{nordinate" as the period involved in the KOB 
case and Central Freight Lines case, in which the Court compelled the taking 
of action notwithstanding the Commission's strong urginge that deferment of 
action was essential to a proper determination of the pending rule making 
proceedings. 

Respondents appear to contend, relying upon a statement of the 
Supreme Court in the WIR case, that the Court is without power to grant the 
relief requested by Petitioner since this would "necessarily involve the 
Court in a determination of the order and priority in which the Commission 
should carry out its manifold functions". But Respondents then immediately 
proceed to make the flat and inconsistent concession that "There may, never- 
theless, be circumstances in which the Court is warranted in intervening 
to end prolonged inaction by the Commission". If such circumstances are 
present in the instant case, and if the Court is therefore "warranted 
in intervening to end prolonged inaction on Petitioner's application", we 


SE 


3/ Respondents have significantly failed to address themselves to Sections 
6(d) and 9(b) of that Act, or Sections 5(e), 307(a), 309(b) of the Communi- 
cations Act, which were discussed at pages 11 to 14 of Petitioner's Brief. 


fail to see, and Respondents do not explain how, the Court could 
the inaction in any other way than to grant the relief requested 
a simple order to the Commission to act on Petitioner's applicat 
The contention as to the Court's lack of power manifestly is ill 
and could not be made seriously. Obviously the Court would no more be 
determining the order and piority in which the Commission shall consider 
its cases, than in the es Central Freight Lines situations. 
Respondents’ arguments that the KOB and Central Freight Lines cases 
do not support Petitioner's position are wholly without merit. The 
factual distinction urged with respect to the KOB case, namely that the 
rights of an existing station were involved, is entirely fallacious because 
it ignores the plain fact that an applicant, too, has rights which are 
equally entitled to protection under the basic rationale of the Court's 


decision. The Court made it clear thetthe pendency of the clear channel 


proceedings and the related freeze on a pending KOB application for 


permanent status, were not adequate justification for the Commission's 


continued inaction in the adjudication of KOB's permanent status and of 

the rights of the existing station, in view of the long period of past 

delay and the unlikelihood of action in the reasonably foreseeable future. 
To assert that the case does not apply where an applicant seeks jaction 

on an application which has been delayed upon the same alleged justification, 
is to contend unsoundly that an applicant has no legal rights. For the 


eS 


4/ The tenuousness of the Respondents’ contention is apparent from the 
Court's action on the second appeal in the KOB case, which was taken after 
the Commission had delayed action for another five years after the Court's 
first decision. American Broadcasting-Paramount Theatres, Inc./v. Federal 
Communications Commission (U.S. CCA order entered September 27, 1956, 

not officially reported but reported in 14 Pike and Fischer, R.R. at 2020). 


Act makes it perfectly clear, as Petitioner has amply shown (at pages 11 
to 14 of its Brief) that an applicant has substantial statutory rights. 
It is obvious that if Albuquerque Broadcasting Company, instead of 
Station WJZ, had sought redress for the Commission's unreasonable delay 
in adjudicating its permanent status or in refusing to act on its frozen 
application for such permanent status, the same result would certainly have 
been reached under the Court's rationale in that Ser 

Respondents’ attempt to extricate themselves from the dilemma 
posed by the fact that in Central Freight Lines, the aggrieved party was 
an “applicant”, and not an “existing station", by seizing upon a different 
but equally untenable ground of distinction. They assert that in that case, 
the Court granted the applicant relief from three years of inaction on 
its application because the Commission had issued no general freeze order 
but had applied an ad hoc freeze to the Central Freight Lines application. 
Not only is there no language in the Court's order which supports the 
Respondents" claimed distinction, but it is clear from the nature of the 


Court's order that the claimed distinction is unsupportable. For, the thrust 


of the order was to require the Commission to accord Central Freight Lines 


a hearing on its application within a specified period. If Respondents were 
correct as to the claimed reason for the Court's action, it is obvious that the 
Court would have left open to the Commission the alternative of adopting a 
general freeze order. Since the Court did not do so, clearly it was not a 
deciding factor in the Court's action that the Commission had allegedly imposed an 


a 


5/ As pointed out in Petitioner's Brief (Appendix A, pp. 3 - 4), Station 
KOB's long frozen application for permanent status was then removed from 
the freeze by the Commission without deciding the clear channel pro- 
ceeding, and was designated for hearing, in order to enable the Commission 
to comply with the Court's decision. 


6/ 
ad hoc rather than a general freeze. And, in any event, whether a 


freeze is ad hoc or general, it cannot justify an unreasonable period of 

delay on an application. 
Another distinction urged by Respondents with regard to the 

KoB case is that the Court was impressed with the fact that at that time 

there was "no showing of even a reasonable possibility that the clear 

channel proceedings will be completed shortly". We agree that this fact 

was a most important basis for the Court's decision. However, Respondents' 


correct appraisal, in this instance, of the basis of the Court's decision, 


does not establish a distinction with the instant situation. For, although 


Respondents assert, albeit obliquely, that the clear channel proceeding 

is "presently on the threshold of final determination" and is “now nearing 
its final determination", and although this may be intended to be an 
assurance to the Court that the clear channel proceeding will soon be 
decided, we must again point out that in the Harbenito case, the Commission 
gave the Court the assurance that the freeze on Harbenito's application 
would only be a matter of a "short delay". In giving this assurance, it 
was pointed out that the Commission had recently severed the daytime 
skywave proceeding from the clear channel proceeding in order to expedite 
the lifting of the freeze, and that during the pendency of the appeal in 
Court, the Commission had issued a “proposed Report". This was in the year 
1954. But the "short delay" predicted in reliance on the "expediting" 
procedures, turned out to be over five more years; and when the daytime 


ST 


6/ The Respondents’ insistence that Central Freight Lines con an 

ad hoc freeze procedure is strangely at odds with their assiduous efforts 

to justify the Commission's ad hoc exceptions to its "general (clear channel) 
freeze rule" for KPOP, KXL, KJBS, WESC and WKOK. | 


skywave proceeding was finally decided in September of 1959, the 
Commission did not end the freeze but it tied it to the still pending 
and unresolved clear channel Se atee 

The Commission, of course, should be in a position to know 
whether its present prediction that the clear channel proceeding is now 
on the "threshold of final determination" is more reliable than its 
asserted expectations in 1954 that there would only be a "short delay", 
in view of the "expediting" procedure designed to unshackle the daytime 
skywave proceeding. Unfortunately, however, even if the Commission's 
present assurance to the Court were less oblique and less ambiguous, the 
Respondents have failed to meet the critical fact that, without Court 
relief, a final determination of the clear channel proceeding will not end 
the Commission's inaction on Petitioner's application. Respondents 
recognize (Respondents Brief pp. 11 - 12), but fail to address themselves 
to, the fact that the Commission has officially declared that the freeze 
on Petitioner's application for 720 kc. will not end even with the final 
determination of the clear channel proceeding but must await further 
unspecified developments which may not occur until some remote and indeter- 
minable time in the future. Respondents aopparently concede that the 


Commission's own public declaration of April 15, 1958 is still its declared 


_ LT 


7/ As previously pointed out (Petitioner's Brief, p. 22, fn. 14), the 
Harbenito application was still not acted upon six months after the daytime 
skywave proceeding was decided. The frequency requested by Harbenito, 

1520 ke., is one of the frequencies released from the freeze (Section 1.351(d) 
of the Commission's Rules reproduced in Petitioner's Brief, Appendix B, 


p- 6). 


8/ 
policy as of today. In these circumstances, the situation is identical 


with the KOB situation, since there is"no showing of even a reasonable 


possibility” that the inaction on Petitioner's application will 
Respondents vigorously contend that Petitioner should 


entitled to use as a "crutch" the period from March 15, 1951 to 


end shortly. 
not be 


September 11, 


1956, when Petitioner's application was subjected to a different freeze, 
or the period from September 11, 1956 to January 28, 1958, when| Petitioner's 
application was for a different Class 1-A (also frozen) frequency. It is 
impossible to see what comfort Respondents can gain from this contention. 
If the time of delay is computed from January, 1958 to the present, it 
adds up to almost three years, without taking into account how much more 
delay is likely to occur, absent Court action. Even if the time was tolled 
upon the date Petitioner came to this Court, which is apparently the way 
Respondents, most illogically, prefer to view it, the delay adds up to 

2 years, again without taking into account how much more delay [there will be, 
absent Court action. Admittedly, a nine year delay is more unreasonable than a 
delay of less duration, but it does not follow that a three or even two year 
delay is not unreasonable particularly where there will be some indeterminable 


period of additional delay until a clear channel decision is reached, and 


ee EEE EEE 


8/ Intervenors feebly assert that the Commission's own official declaration 
of its policy and intent is a “suppositious eventuality". Its| suggestion 
that the Commission now has no such policy or intent is patently erroneous 
in view of the implicit concession to the contrary in the seeahs subscribed 
by the Commission's General Counsel, who is certainly better qualified to 


speak as to the Commission's policy and intent. 


10 


the still further indeterminable period of delay after such event, 
which the Commission has stated will be necessary. 

The significance of the Respondents’ emphasis upon Peti- 
tioner's express recognition, on September 11, 1956, that its amended 
application for the Class 1-A frequency, 760 kc., would be subject 
to the clear channel freeze, is not apparent. It is not, and it can 
hardly be, contended that Petitioner thereby consented to any period of 
delay, no matter how long. Indeed, it is apparent that Petitioner had 
gone through the bitter experience of a delay of five and one half years 
because of another freeze, and that Petitioner had reason to hope (since 
the clear channel freeze had already then lasted more than a decade) 
that the end of that freeze could not possibly be too far distant. 

Respondents build up a confusing argument premised upon their 
mistaken assumption that Petitioner “implicitly recognizes" that a Court 
order directing the Commission to act on Petitioner's application could 
be complied with by sending Petitioner the notice required by Section Aves 
and perhaps by holding a hearing upon an issue or issues as to whether 
a grant should be refused in view of the pendency of the clear channel 
proceeding. How Respondents could give such an extraordinary interpreta- 
tion to Petitioner's arguments is beyond our understanding. Apparently, 
Respondents have attributed this position to Petitioner in order to cloak 
a contention by them that, should the Court decide in favor of Petitioner, 
the Commission would still be at liberty to find that a grant of Petitioner's 


application would not serve public interest solely because of the undecided 


SARE aorta 


9/ Such notice is no longer required under the recent amendments to the 


= 


Communications Act. Communications Act, 1960 Amendments, Public Law 
86-752 enacted September 13, 1960 (74 Stat. 889). 
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status of the clear channel proceeding. So that Respondents may not 
continue to labor under any misunderstanding, we reiterate that 
Petitioner's position is that the Court should declare to be the law 


of this case that the pendency of the unreasonably delayed clear channel 


proceeding can no longer be considered a valid reason for continued delay 


on Petitioner's application. If the Court should agree, and should grant 

the requested relief, and if the Commission then found no other| sub- 

stantive reason for refusing to grant Petitioner's application,/ it could 

not properly again invoke the mere fact that the clear channel proceeding 

has not yet been decided to achieve further delay by incorporating in a 

hearing the very issue which has been decided by this Court. Were it to 

utilize such a device, it would be tantamount to taking it upon itself 

to reverse the "law of the case" as laid down by this Court, and it 

would thereby have certainly made a “futility” of this Court's decision. 

It is to be remembered that when the Commission acted in accordance 

with a similar erroneous assumption of the latitude permitted to it under 

the Court's decision in the KOB case, this Court, upon the second appeal, 

bluntly and categorically made it more than crystal clear to the Commission 

that it had again erred grievously. American Broadcasting-Par t 

Theatres, Inc. v. Federal Communications Commission (Case No. 12,883, 

U.S. CCA, D.C. order entered September 27, 1956, not officially reported 

but reported in 14 Pike and Fischer R.R. at 2020). 
Contrary to Respondents’ claims, grant of the requested relief 

would not necessarily involve the alleged complications to a clear 

channel determination which Respondents have conjured. Obviously, the 

Commission would be free to decide the clear channel proceeding before 

the end of the period specified by the Court for action on the Petitioner's 


application. In such event, its action on that application by |the 
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specified date would be taken in conformity with its final clear 

channel determinations. In this event, obviously, none of the alleged 

problems recited by the Respondents would exist. Should the Court 

direct the Commission'to act on Petitioner's application within, for 

example, thirty days and if, in that period, it has not made such 

final determinations, ithe Commission could either grant that applica- 

tion or, if it finds a legitimate substantive basis (including the pendency 

of mutually exclusive applications) for doing so, designate it for hearing. 

If the application is'so designated for hearing, there should obviously 

be no danger that a hearing on Petitioner's application could be 

concluded before the ¢lear channel proceeding can be finally decided 

if it is now "on the threshold of final determination”. And when the 

clear channel proceeding is then decided, the Commission would be free 

to enlarge or amend the issues in that hearing to include any substantive 

matters arising from rule changes affecting Petitioner's application, if 

any, adopted pursuant to the Commission's final clear channel determinations. 
If a clear channel decision has not been made during the speci- 

fied period, and a grant of the application is made, the grant would 

be on the conditional basis which Petitioner has already agreed to. 

Here, again, if we are "on the threshold of a final determination” in 

the clear channel proceeding,it is to be assumed that the final determina- 

tion would be forthcoming long before Petitioner could complete construction 


10/ 
of the authorized facilities and certainly long before any application for 


the frequency to be vacated by Petitioner could be applied for or granted 


IS 


10/ The Commission allows sixty days for commencement, and eight months 
for completion of construction. 
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to someone else. In the unlikely event that any new rules adopted 
would preclude the authorization granted to Petitioner or impede any 
newly authorized eee ee conditional grant to Petitioner, by 
its own terms, would cure any problem. 
Respondents suggest that action on Petitioner's application 
would force the Commission to unfreeze 164 applications and they argue 
that this would seriously complicate its final clear channel determina- 
tions. But in trying to justify the unfreezing of the KPOP, KXL, KJBS, WESC 
and WKOK applications, Respondents vigorously contend that no serious 
complication to its clear channel determination results from unfreezing 
applications in the classes in which these five applications fall, namely 
applications requesting “changes in facilities on Class 1-A frequencies", 
‘new authorizations on Class 1-B frequencies", and “changes in facilities 
on Class 1-B frequencies". The now-frozen applications in these classes 
total 116, according to the Commission's figures. Therefore, the Commis- 
sion cannot properly rely on these 116 applications as a “crutch” for the 
contention as to the "multiplicity" of complications which the Court's 
action would allegedly precipitate. It is apparent that the alleged 
complications have been further exaggerated by including applications 
which have been filed relatively recently and which would in no event 
be likely to be reached for processing for a considerable period of time. 
Thus, according to the Commission's latest report to Congress pursuant to 
Section 5(e) of the Communications Act, as of August 31, 1960, | there were 


EEE 


1i/ See infra, page 14, indicating that a new application cannot be 
reached for processing until it has been on file for at least fifteen months. 


12/ See uncontroverted statement of Petitioner's consulting engineer 
(Petitioner's Brief, p. 31; R. 196). 


only 122 applications over three months old which are subject to the 
clear channel freeze. Therefore, Respondents have apparently arrived 
at the figure of 164 applications by including 42 applications which are 
less than three months old. It is inappropriate to include these 42 
applications or even those applications which are less than fifteen 
months old because the normal period taken by the Commission to reach 
a standard broadcast application for processing is more than fifteen 
months. Also, the figure of "46 applications of the class within which 
Petitioner falls" obviously includes many applications which have been 
on file less than fifteen months and which would in no event be reached 
for processing for at least that period. 

Therefore, assuming that the Commission would choose to act on 
other frozen applications with the clear channel proceeding undecided, 
it is a mystery why this should be of concern to the Commission, parti- 
cularly since it believes that final determination of the clear channel 
proceeding is now "on the threshold", and particularly since it claims 


that unfreezing applications in the same classes as the Storer, KXL, 


KJBS, WESC and WKOK applications, will not complicate its final clear 


channel determinations. In any event, the Court's order in this case 
would only require the Commission to act on Petitioner's application, 

and the complications, if any which might result if the Commission should 
feel obliged to act on other frozen applications, would be reduced or 
avoided completely, ‘in proportion to the degree to which its clear 


channel determinations are expedited. 
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II 


The Unreasonableness of the Continued Deferment of 


ane vore3s Oe eS 
Action on Petitioner's Application in View of the 
Commission's Ad Hoc Exceptions to the Freeze. 


Respondents' efforts to meet that portion of Point II 
of Petitioner's Brief relating to the Commission's ad hoc exceptions 
to the freeze, must fail because they ignore the numerous uncontroverted 
factors, spelled out in Petitioner's Brief, showing that action on 
Petitioner's application would be far less likely to impede or prejudice 
the implementation of any clear channel decision than the grants in the 
excepted cases. Even more significantly, Respondents do not deny (nor 
did the Commission in its Memorandum Opinion) Petitioner's showing 


that action on Petitioner's application could not in any way prejudice 


implementation of the changes specifically proposed in the Commission's 


Third and latest Notice of Proposed Rulemaking in the clear channel 
proceeding. 
Respondents insist that in the four cases involving 1-A 
channels, the mere fact that the grants would not add to the “dumber” of 
occupants on these channels, is a reasonable distinction, despite the 
admitted fact that these applicants proposed extensive enlargement 
of their facilities and coverage areas involving most substantial invest- 
ments. At best this distinction is purely one of semantics and not of 
substance since the critical factor emphasized by the Commission for the 
freeze is: How many people and how much private investment might later 
be discommoded by a later clear channel decision requiring reversion to a 
status quo ante. In the fifth case, which did involve an addition to the 
number of occupants on a frequency which admittedly might be affected by 
the final determinations in that proceeding, the "reasonable" distinction 


urged is that this involved a 1-B frequency and "new assignments on 1-B 
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frequencies are not contemplated". The alleged distinctions, aside from 
being inconsistent with the clear and unequivocal language of the freeze 
rule, are wholly irreconcilable with the Commission's own declarations 
as to the reasons for the necessity of a freeze on applications for 
extended coverage on existing 1-A stations, applications for extended 
coverage either on existing 1-B frozen frequencies, or for shifts to 1-B 
frequencies such as the one involved in the WKOK situation. 

The freeze/rule states categorically that it applies to "appli- 


cations by existing daytime or limited time stations presently assigned to 


any of the fi-al frequencies, proposing daytime facilities with an increase 


in power, ..." (Section 1.351(b)) and to “Applications proposing daytime 
assignments on any of the/1-a or non-excepted 1-3/7 frequencies ..." 

13/ 
(Section 1.351(a)). _ There is nothing in that rule which could any more 
support, in letter or spirit, the particular ad hoc exceptions made in the 
five cases, than in Petitioner's case. Indeed, the Commission's declared 
purpose for the freeze was expressly applicable to each and every one of 
the five excepted cases. Thus, we requote the significant parts of the 
Commission's declaration: 

"... such stations may incur financial and contractual 

commitments in reliance on their extended daytime coverage 

which would be a serious obstacle to their reverting to 

an operation with a smaller daytime service area, and may 

develop a listening audience in the extended area which 

they serve which might be discommoded by any future 

withdrawal of that service ..." (Emphasis supplied) 

(18 Fed. Reg. 4914). 

The contention that the WKOK situation is distinguishable because 
allegedly no new assignments on the 1-B frequencies are contemplated is self- 
defeating. For, the Commission continued the freeze on the frequency 
er 


13/ See Petitioner's Brief, Appendix B, pp. 6 - 7 for full text of 
Section 1.351. 
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applied for by WKOK and fourteen other 1-B frequencies while removing 
from the freeze eight 1-B channels for the admitted reason that action 
on applications for these eight frequencies could not possibly be 
affected by, or affect, the clear channel determinations, but} that 
this was not true with respect to applications on the fifteen| other 
frequencies, including the one applied for by won.” 
We have pointed out (supra, pp. 13 - 14) Respondents’ incon- 
sistency in contending that the unfreezing of applications which fall 
into the same classes as KPOP, KXL, KJBS, WESC and WKOK, and to which 
the reasons urged for unfreezing these five applications equally apply, 
would complicate the determination of the clear channel proceeding. 
Recognizing that they cannot have it both ways, Respondents retreat 


to a concession that there really is no reasonable distinction and 


that the Commission "may have" committed "error", but only in the 


excepted cases. Thus, the contention is in effect that the absence of 


a reasonable distinction does not make the Commission's refusal to 
act on Petitioner's application unreasonable. In support of this 
contention, Respondents cite the WOKO case. 


This contention, however, cannot withstand scrutiny. For the 


LT 


14/ Clear Channel Broadcasting Service and WGN, Inc. seek to introduce 

an alleged distinction not asserted by Respondents. They allege that in 

the five excepted cases, the applicants proposed not to increase their 
existing radiation toward the dominant Class 1-A stations. Commission 
made no findings in its individual actions or in its Memorandum Opinion 
that these applications involved no increase in radiation and the Intervenors 
cannot properly presume to possess the clairvoyant power of knowing that 

this was the ground upon which the Commission acted when the 'Commission 

did not so state. Nor does the Commission's amended freeze rule make 

any exception on this alleged ground, assuming arguendo that | Intervenor 

is correct as to the facts, and that the Commission relied sub silentio 

on such a ground. 
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fact of the matter is that two of the conceded “errors” occurred on the 

very same day and at the same meeting as the allegedly proper denial of 

Petitioner's request for action on its application. Moreover, all three 
15/ 


actions were by the same Commissioners. _ In these circumstances, the 


doctrine of the WOKO case is clearly inapplicable. For the instant case 


is not one where, as in WOKO, it was reasonable for the Commission to apply 


a new policy of dealing with licensee misconduct because experience had 
shown the “error” of its past lenient policy in comparable circumstances. 
Here, on the very same day, the Commission took opposite actions in 
situations which, under the Respondents’ premise, are not reasonably 
distinguishable. Surely, in such circumstances, the WOKO doctrine can 
hardly be used as a shield. And if Respondents’ reasoning were to be 
accepted, an administrative agency could always insulate itself against 
any Court review of claims of arbitrariness which are founded upon 
alleged unreasonable discrimination, merely by admitting "error" in the 
“other™ situations not likely to be the subject of direct Court 


review for correction of the "error". 


Pr CANE aca —— 


15/ Only one Commissioner, Ford (now Chairman), voted consistently against 
unfreezing any of the applications considered on that day and he had 


previously voted against unfreezing the KJBS and KPOP applications (Petitioner's 


Brief, Appendix D, pages 6, 7 and 9). 
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